Constitutional Law Syllabus (REVISED 8/31/23)
Fall 2023
Professor Abner Greene
212-636-6962; agreene@law.fordham.edu
Tues/Thurs 6:00-7:50, Room 3-02

Required casebook:  Noah R. Feldman and Kathleen M. Sullivan, Constitutional Law (21st ed. 2022), and the 2023-24 Supplement (provided on Blackboard)

Some additional required materials are hyper-linked in the syllabus or provided on Blackboard

Strongly recommended:  Although the full text of the U.S. Constitution is in the casebook, I strongly recommend that you purchase an inexpensive pocket Constitution for easy reference.  E.g., https://www.amazon.com/Constitution-United-States-Declaration-Independence/dp/1631581481/

Recommended treatise:  Erwin Chemerinsky, Constitutional Law: Principles and Policies (6th ed. 2019)

	Although the U.S. Constitution is considered relatively short, as constitutions go, it covers much more than any four-credit course could cover.  This course will cover the basic powers and structures of constitutional law, including judicial review, federalism, and separation of powers, as well as rights issues, starting with some bedrock issues about our sordid history involving race, and moving to equal protection generally and individual liberties that we sometimes call “substantive due process.”  This course will *not* cover constitutional law issues that are covered in upper-level courses such as – First Amendment (speech, press, religion); Federal Courts (such as standing, congressional control of federal jurisdiction, and state sovereign immunity); Criminal Procedure (4th, 5th, and 6th Amendments); Death Penalty (8th Amendment).

	Learning outcomes for this course dovetail with the critical eye I’d like you to develop regarding our Constitution – it is a magnificent aspiration, but from the start also a compromise with evil, corrected somewhat after the Civil War but never entirely a document overlapping with ideal principles of political justice.  So one thing to ask yourself, throughout, is how best to interpret constitutional text and precedent (and other sources, as we’ll explore) to make our constitutional order live up to the aspirations of the Declaration of Independence and the Constitution’s Preamble:  “We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.”  Along the way, I hope you will be become masters of core principles of U.S. constitutional law mentioned in the prior paragraph and detailed in the syllabus below.

	***

	The grade for the course will be based on an open laptop three hour final exam, scheduled for Wednesday, December 13, at 5:30 p.m.  “Open Laptop:  Under this format, students can access their computer hard drives but not the Internet.  Students can use Control+F (find) to search documents but cannot cut and paste material into their exam answer.”  ALERT:  To those of you who are thinking of purchasing the e-book version of the casebook:  During the exam, you will not be able to access any files directly from the internet, including the e-book.  I believe there is a way to download the e-book to your laptops so you can access the e-book without having to access the internet.  But I urge you to verify that the below works, in advance of deciding whether to purchase the e-book, with West Academic (the publisher) and/or our I.T. department.  (It’s also possible that West and/or I.T. will have some other method for you to download the e-book to your laptop so you can access the e-book as a file from your laptop rather than directly from the internet.)

	Here are a few tips I received from prior con law students this past spring.  I believe they are cumulative, i.e., you would do both 1 and 2.

	1.  “When I was logged into the e-book online, I clicked the menu icon in the upper left corner, clicked on ‘Offline’ toward the bottom, selected the whole book, and then downloaded it. It then told me I could access the book while offline and to save the website as a bookmark.  So that’s what I did, and then to make sure it worked, I disconnected the internet, opened a new browser window, and clicked on my new bookmark, and I was able to access it while offline.”

	2.  “I followed the instructions from IT and took a practice exam in the ‘Open Laptop’ Mode.  I can access the casebook [i.e., e-book] when I manually turn off my wifi (Exam 4 did not crash).  Then, I only have to turn the wifi back on before submitting my exam.”

	***

	I don’t take class participation into account for the final grade, although I do expect you all to participate!  I don’t take class attendance, but the NY State Bar and Fordham Law School require good and regular attendance.  If I see that someone is missing classes, I’ll reach out.  I will be recording all classes; the recordings will be available on Echo 360.  Please use the recordings only if you truly have to miss a class or if you want to watch them for review purposes.

	***

I.	The Constitution of the United States of America

	A.	The text of the Constitution.  Casebook pages lxi-lxxv (all subsequent page numbers are to the casebook unless otherwise indicated).

	B.	The Federalist Papers, Number 10 (Madison) (the link goes to numbers 1-10, but please read number 10 only).  https://guides.loc.gov/federalist-papers/text-1-10


II.	Judicial Review

	A.	The Federalist Papers, Number 78 (Hamilton) (the link goes to numbers 71-80, but please read number 78 only).  https://guides.loc.gov/federalist-papers/text-71-80

	B.	The Power of Judicial Review.  Marbury v. Madison and Notes.  1-16.

	C.	Judicial Exclusivity (?!) in Constitutional Interpretation.  Cooper v. Aaron and Notes.  20-31.

	D.	Constitutional and Prudential Limits on Constitutional Adjudication:  Political Questions.  Baker v. Carr and Notes.  61-76.  And more of Rucho v. Common Cause.  857-60.

III.	Federalism

	A.	The Federalist Papers, Number 45 (Madison) (the link goes to numbers 41-50, but please read number 45 only).  https://guides.loc.gov/federalist-papers/text-41-50

	B.	Values Served by Federalism.  Notes.  109-14.

	C.	Enumerated Powers and McCulloch v. Maryland and Notes.  77-93.  The Location of Sovereignty in the Federal System.  100-03.

	D.	Recent Challenges to the Location of Sovereignty in the Constitutional System.  U.S. Term Limits, Inc. v. Thornton and Notes.  103-09.

	E.	The Commerce Power and its Federalism-Based Limits.  Gibbons v. Ogden, Hammer v. Dagenhart, NLRB v. Jones & Laughlin Steel Corp., United States v. Darby, Wickard v. Filburn, United States v. Lopez, United States v. Morrison, Gonzales v. Raich, National Federation of Independent Business (NFIB) v. Sebelius, and Notes.  115-69 and 97-98 (Note 2).

	F.	The Tenth Amendment as an External Constraint on the Federal Commerce Power.  New York v. United States and Notes.  170-85.

	G.	The Taxing Power as a Regulatory Device.  Introductory paragraph on 193.  NFIB v. Sebelius and Notes.  198-202 (starting with Note 5 on 198).

	H.	The Spending Power as a Regulatory Device.  South Dakota v. Dole, NFIB v. Sebelius [again!], and Notes.  209-21 (starting with Note 4 on 209).

	I.	Federal Limits on State Regulation of Interstate Commerce:  The “Dormant” Commerce Clause.  Notes.  223-27 (to “The History of the Dormant Commerce Clause”), 232 Note 4.  Philadelphia v. New Jersey and Notes.  233-40.  Baldwin v. G.A.F. Seelig, Inc., H.P. Hood & Sons v. Du Mond, and Notes.  255-62 (from “Facially Neutral Laws …” on 255).  Kassel v. Consolidated Freightways Corp. and Notes.  262-70 (to Note 2).  National Pork Producers Council v. Ross, 2023-24 Supp. 8-12.

IV.	Separation of Powers

	A.	The Federalist Papers, Number 51 (Madison) (the link goes to numbers 51-60, but please read number 51 only).  https://guides.loc.gov/federalist-papers/text-51-60

	B.	Executive Assertions of Power.  Youngstown Sheet & Tube Co. v. Sawyer, Zivotofsky v. Kerry, and Notes.  299-319 (to “Dames & Moore”).

	C.	Executive and Congressional Discretion in Times of War or Terrorism.  Notes.  343-52.

	D.	Executive Privileges and Immunities.  United States v. Nixon, Clinton v. Jones, and Notes.  434-53 (to Note 4).

	E.	Congressional Authority to Restrain and Enable the Executive.  INS v. Chadha, Clinton v. New York, and Notes.  392-408 (to “Congressional Constraints …”).  Bowsher v. Synar, Morrison v. Olson, and Notes.  412-23 (from Note 3 through Note 1), 426-28 (Free Enterprise Fund), and 430-34 (Note 4).

V.	Race Before, During, and After the Civil War

	A.	Slavery in the Constitution.  Paul Finkelman, Garrison’s Constitution, https://www.archives.gov/publications/prologue/2000/winter/garrisons-constitution-1.html (read through Slavery in the Constitutional Structure; the remainder is optional reading).  Robert Cohen, Was the Constitution Pro-Slavery?  The Changing Views of Frederick Douglass, https://www.socialstudies.org/system/files/publications/articles/se_7205246.pdf

	B.	The Antebellum Period.  Richard D. Friedman and Julian Davis Mortenson, Constitutional Law: An Integrated Approach 100-09 (2021) [posted on blackboard under course documents].  Dred Scott v. Sandford and Notes.  From top of 462 to 467 (Section 2).  Memo on Dred Scott (Professor Greene will provide).  South Carolina Declaration of Secession.  https://avalon.law.yale.edu/19th_century/csa_scarsec.asp

	C.	The Emancipation Proclamation.  https://www.archives.gov/exhibits/featured-documents/emancipation-proclamation/transcript.html

	D.	The Post-Civil War Amendments.  13th, 14th, and 15th Amendments.  lxxi.

	E.	The Civil Rights Statutes of the Reconstruction Era.  Notes.  889-92 (to Section 2).

	F.	The Collapse of Reconstruction, and Governmental Assertions of White Supremacy.  Michael J. Klarman, The Plessy Era, 1998 Supreme Court Review 303, 303-04 (to “Recent legal scholarship …”), 307-21 (Part I), 411-14 (Part IV).  [posted on blackboard under course documents]

	G.	The Requirement of State Action.  Civil Rights Cases, Shelley v. Kraemer, Jackson v. Metropolitan Edison Co., and Notes.  892-913.

VI.	Equal Protection

	A.	Economic regulation and the rational basis test.  Railway Express Agency v. New York and Notes.  677-88.  Cleburne v. Cleburne Living Center, Inc.  830-835.

	B.	Race.

		1.	Racial Segregation and Discrimination.  Brown v. Board of Education, Loving v. Virginia, and Notes.  688-712.

		2.	Purpose vs. Effect.  Washington v. Davis and Notes.  712-22 (to Note 3).

		3.	Affirmative Action in Higher Education and Racial Diversity in K-12 Education.  Regents of Univ. of California v. Bakke, Grutter v. Bollinger, Gratz v. Bollinger, Fisher v. University of Texas, Parents Involved in Community Schools v. Seattle School Dist., and Notes.  723-30, 741-76 (from Note 3 on 741).  Students for Fair Admissions, Inc. v. President and Fellows of Harvard College, 2023-24 Supp. 13-32.

	C.	Sex (gender).

		1.	Sex Discrimination.  Craig v. Boren, United States v. Virginia, and Notes.  787-816 (to Note 8; minus Note 3 on 799 and Notes 5 and 6 on 812-16).

		2.	Purpose vs. Effect.  Notes.  817-20.

VII.	Individual Liberties

	A.	The Privileges or Immunities Clause of the 14th Amendment.  Slaughter-House Cases and Notes.  459-60 (to Section 1), 467-74 (to Note 4).  The Right to Travel.  Saenz v. Roe and Notes.  474-80 (starting with Note 4 on 474).

	B.	The Incorporation of the Bill of Rights Through the Due Process Clause of the 14th Amendment.  Notes 481-88 (to Note 3, minus Duncan v. Louisiana on 484-87).

	C.	Substantive Due Process.

		1.	Economic Liberties.  Lochner v. New York, Nebbia v. New York, and Notes.  507-526 (to Williamson).

		2.	Privacy.

			a.	Education.  Notes.  531-32.

			b.	Childbearing and Contraception.  Griswold v. Connecticut and Notes.  532-42.

			c.	Abortion.  Roe v. Wade, Planned Parenthood of Southeastern Pa. v. Casey, Dobbs v. Jackson Women’s Health Org. and Notes.  542-78 (minus Note 5 and Gonzales v. Carhart on 561-64).

			d.	Sexual Orientation (Due Process/Equal Protection).  Romer v. Evans, Lawrence v. Texas, Obergefell v. Hodges, and Notes.  585-606 and 614-24 (from Note 4).

			e.	Gender Identity (Due Process/Equal Protection).  Note 8.  816-17. Grimm v. Gloucester County School Bd., 972 F.3d 586 (4th Cir. 2020), cert. denied 6/28/21.  [posted on blackboard under course documents]

	***

	Office hours will be from 8/25 through 12/1, in person (room 7-107) most Thursdays from 5:00-5:50, and on Zoom most Fridays from 1:00 to 2:00.  The first office hours will be Friday 8/25; the last in-person office hours will be Thursday 11/16; the last Zoom office hours will be Friday 12/1.  I will also host a Zoom review session between the last day of class (11/28) and the exam (12/13), time and date TBD.  There will be no office hours on:  10/6; 11/23, 24, 30.  For the Zoom office hours, you’ll need to pre-register.  Here’s the Zoom link for the Friday sessions:

Hi there, 

You are invited to a Zoom meeting. 
When: Aug 25, 2023 01:00 PM Eastern Time (US and Canada) 

Register in advance for this meeting:
https://fordham.zoom.us/meeting/register/tZUpdeqvrjMoGtabhGt5nkJWjO0vIJ5HmTLb

After registering, you will receive a confirmation email containing information about joining the meeting.
	
	***

	Please sign up on Google Docs (I will invite you) for a small-group lunch or tea (I pay for all, FLS reimburses me).  The lunches (four to six students) will be on Tuesdays 9/5 and 26, at 12:30 p.m., at The Greek Kitchen restaurant (889 10th Ave.; southwest corner of 58th St. and 10th Ave.).  The teas (four to six students) will be on Tuesdays 8/29, 9/5, 12, 19, 26, at 4:45 p.m., in the atrium at the Fordham Lincoln Center Lowenstein building cafeteria (we can meet at the cafeteria entrance on the second floor of Lowenstein and then get our beverages).
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