Professor Brudney                                                                                         Spring 2023



 SEQ CHAPTER \h \r 1 LEGISLATION AND REGULATION: T & Th 6:00 – 7:50;  Room 3-02
Texts:

Eskridge, Brudney, Chafetz, Frickey, Garrett, Legislation and Regulation, Sixth Ed. (2020); Eskridge, Brudney & Chafetz, 2021 Supplement to Sixth Edition (2021); Eskridge & Brudney, Documents Supplement (2011); Eskridge, Brudney & Chafetz, Electronic Supplement to Sixth Edition, July 2022.  Page numbers in the syllabus refer to the Sixth Edition of the Casebook unless otherwise indicated.  “S” refers to the 2021 Supplement; “DS” refers to the Documents Supplement, and “ES” refers to the Electronic Supplement., Both DS and ES are posted on the course Twen site.
The syllabus is organized by units.  We will not always cover a full unit in each class period.  However, you should stay one full unit ahead of whatever unit we were covering in the previous class.  For example, if we get part of the way through unit 4 on Monday, you should read through unit 5 for Wednesday. 

Any revision of assignments or due dates for writing will be announced in class.
Outcomes:
Learning Outcomes for the Course: 
--(1) develop a basic lawyerly understanding of how the legislative process operates as part of our Separation of Powers structure, including the role of Congressional committees and floor debates, and the influence exerted by the Presidency; 
--(2) understand how to apply interpretive resources such as stare decisis, dictionary definitions, canons of construction, legislative history and purpose, legislative inaction, and agency deference in order to construe statutory texts in increasingly careful and sophisticated ways;

--(3) understand core elements of the regulatory process, including delegation; appointment and removal powers; different forms of rulemaking; judicial review of agency action; and what agencies are authorized to do and constrained from doing under the Admin. Procedure Act; 
--(4) engage with the theoretical and normative debates among judges and scholars that accompany the developments in #s 1 through 3.

--(5) develop writing skills related to statutory interpretation and participation in notice-and-comment rulemaking through two graded take-home writing assignments (followed by individual conferences for one assignment) during course of semester;

--(6) begin to appreciate the non-judge-centered reality of U.S. law (federal, state, and local), including the distinct skills and perspectives of thinking like a legislator or a regulator.
Plenary Guest Lectures: There are two plenary sessions for the LegReg first year class:  Wednesday March 8 at 4:00 with Judge Naomi Rau of the DC Circuit; Wednesday April 19 at 4:00 with Jeff Prieto, EPA General Counsel.
These sessions are required, although I will see whether they can be taped. 
Grades:
There will be an open book examination which counts for at least 75% of your grade. The two take-home writing assignments count for up to 25% of your grade. In addition, preparation and class participation—including completing the two in-class writing assignments—contribute to your mastery of the issues in this course. Accordingly, I may in my sole discretion raise or lower your final grade by one mark (e.g. from B+ to A-, or from B+ to B) for exceptional contributions to the class discussion or, if applicable, for being regularly absent or unprepared.

Laptops:
Laptop computers and any other electronic devices are Not Permitted in the course, except on occasions that I designate. I have found that the presence of laptops has adversely affected the level of student engagement and class discussion. Studies on learning and cognition, as well as the experience of colleagues at Fordham and other law schools, lend support to my observations. I will say more the first day of class, but please do not bring your laptops.

Contact me:
jbrudney@fordham.edu,   212-636-7387 (email preferred)


Office Hours, Wednesdays 5:00 to 6:00 in person or on zoom; or by appointment. 
Attendance:
In light of the lingering pandemic, there may be occasions when we will need to have class on zoom. That said, my expectation is that when I am in the building to teach, you will be present and be on time. I recognize, of course, that exigent circumstances may arise; please notify me by email in advance if you will not be able to attend a class session. 
I.
PERSPECTIVES ON THE LEGISLATIVE PROCESS

A.
The 1964 Civil Rights Act and the Legislative Process


(1)
Drafting of the CRA: 1-18; DS v, 1-10 (esp. the two draft civil rights bills at 2-6, 9), 21-39 (esp. House Comm. Rep. 29-32 and 39 §f)


(2)
Enactment: 18-29; DS 55-66 (sex discrimination as floor amendment);



Initial Interpretation, Griggs (CA4); Intro to Agencies: 36-59; DS 78-82 (Tower Amendment, two versions)  

B.
The Legislative Process and Initial Interpretive Challenges


(3)
Social Science Perspectives on Legis Process: 29-36
Weber and Affirmative Action:  59-75; DS 73-76, 82, 89-90, 95-106 (Clark-Case memorandum; Mansfield-Dirksen Am; House and Senate versions of bills; EEOC approach to Disparate Impact, 1966)


(4)
Post-Weber developments:  Johnson and 1991 Civil Rights Act, 75-83: Unorthodox Lawmaking; the 2010 Affordable Care Act: 87-99, 102-03; 
In-class writing #1


(5)
Overruling Statutory Precedents, Flood v. Kuhn: 433-46; DS 148-58; Overrides and Underwrites 460-63; Legal Process Intro: 405, 408-10,





Discuss in-class writing #1
II.
STATUTORY INTERPRETATION: COMPETING THEORIES


 (6)
Legal Process (cont), Holy Trinity Church: 410-18; DS 159-81 (esp. 159-163, 168, 169, 172, 176, 180); Griffin 428-32, 483-85, 489-99


 (7) 
The New Textualism, U.S. v. Marshall (CA7): 499-500, 525-37;

 Bock Laundry 500-16, 522 (first four paragraphs)


 (8) 
Dynamic Interp, In the Matter of Jacob (NY Ct.App): 448-59; 
Dueling Textualists, Bostock v. Clayton Co.: S 35-56     
III.
STATUTORY INTERPRETATION:  PRACTICAL APPLICATIONS

A.
Judicial Branch Interpretive Resources:  Dictionaries and the Canons


  (9)
Dictionaries: 581-90 (Taniguchi) 



Maxims of Word Association: 595-607 (Ali v. Bureau of Prisons) 


(10) 
Grammar Canons: 607-17 (Lockhart)
Structural Canons: 617-35 (Casey); In-class Writing #2

 (11)
Structural Canons (cont): 635-48 (Yates); 

Substantive Canons, Lenity: 648-68 (Muscarello; McNally);

ES 6-13 (Wooden); Discuss In-class Writing #2
(12)
Substantive Canons, Constitutional Avoidance: 670-80, DS 236, 246-51, 257-59 (Catholic Bishop); 690-700 (Bond); 
Debunking/Defending the Canons: 700-12; 
Distribute Take-Home Assignment #1 (statutory interpretation)—distributed Thurs. March 9, due Mon. March 20 by 10am. 

Plenary Guest Lecture, Judge Naomi Rao (DC Circuit); Wed. March 8, 4:00 pm

B.
Legislative Branch Interpretive Resources:  Legislative History and Purpose
(13)
Context: 713-14; 727-28; 737-49 (King v. Burwell); 
Committee Reports: 749-60, DS 262-69 (esp. 262-66) (Blanchard); 
Conference Committees: 760-65, DS 270-85 (esp. 270, 273-75), (In re Sinclair (CA7))
(14)
Leg. Hist: Current Divisions: 765-72 (Digital Realty Trust); 

Presidential Signing Statements: 806-10;

Legislative Inaction: 464-76, 811-16 (Bob Jones) 

IV.
REGULATION AND THE EXECUTIVE BRANCH
A. Implementation Choices and Separation of Powers
(15)
Overview of Administrative State: 849-65:  
Delegation of powers: 865-78 (Whitman; Gundy; Boreali (NY Ct.App))
B. Separation of Powers (cont); Administrative Procedure Act
(16) 
Appointment & Removal: 878-91, 895-98; (Myers; Humphrey’s Executor; Bowsher; Morrison; Free Ent. Fund); S 63-72 (Seila Law);

APA Origins & Basic Provisions; Formal Rulemaking: 1173-87, 898-905 (APA Text in Appendix C; Florida East Coast Rwy); 
(17) 
Notice and Comment Rulemaking: 905-17 (Nova Scotia (CA2))
Adjudication: 917-24, 928-30 (SEC v. Chenery II)
(18) 
Interpretive Rules: 930-40 (Perez v. Mortgage Bankers; Amer. Mining Congress (CADC));
Policy Guidance: 945-52; 
Congressional Oversight: 952-67, 973-81;

C. Presidential Oversight and Judicial Review
(19) 
Presidential Oversight: 981-98 (Clean Air Council v. Pruitt (CADC));

Judicial Review of Agency Rules: 998-1011 (State Farm).

Distribute Take-Home Assignment #2 (regulatory process): distributed Tues. April 11, due Fri. April 21 by 2pm.
Plenary Guest Lecture, Jeff Prieto, General Counsel, EPA Wed. April 19, 4:00 pm
(20) 
Judicial Review of Agency Rules & Orders (cont): 
1018-1030, 1034-1039 (Mass v. EPA; Dept. of Commerce v. NY); 
S 83-98 (DHS v. Regents of University of California);

ES 14-19 (Biden v. Texas).
D.
Executive Branch Interpretive Resource:  Deference to Agencies


(21)
Overview; Skidmore and Chevron Framework: 1041-50;



Textualism and Chevron deference: 1050-57 (MCI Telecomm)



Continuing Vitality of Skidmore and Chevron: 1057-68 (Mead Corp);

(22) 
Mead Corp (cont): 1057-68;
 
Agency Actions Within Delegated Authority: 1074-85 (Gonzalez);

(23)
Major Questions Doctrine: ES 20-26 (NFIB v. OSHA); ES 26-28

(Biden v. Missouri); ES 29-32 (West Virginia v. EPA); 


(24)
Review: Contextual Resources from Three Branches: 835-47; DS 209-24 (esp. 209, 211, 214, 217, 219) (Babbitt v. Sweet Home)
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