 
 
 
Criminal Law, Spring 2024
NYU Law School
Professor Capers

Required Casebook:  
Capers, Fairfax, & Miller, Criminal Law: A Critical Approach (1st Edition, Foundation Press) (2023). In addition, throughout the semester, I will assign a few additional materials such as podcasts, and newspaper and magazine articles.  The syllabus includes hyperlinks to most of these supplemental readings. These supplemental materials will also be posted on TWEN.

Course Objectives: This course introduces students to the criminal process, rationales for punishment, and the role of criminal law as a means of social control. The primary focus of the course, however, is on the substantive aspects of the criminal law, i.e., the general requirements of criminal liability and defenses.  As such, the course will cover concepts such as acts and omissions, accomplice and co-conspirator liability, mental elements, justifications, and excuses.  The course will illustrate these concepts through the study of specific crimes such as homicide. The secondary focus of the course is on policy.  At a time when American criminal justice is often said to be in crisis and tainted by inequality and injustice, this course asks why and how come?

Learning Outcomes/Objectives:  This course aims to give students knowledge and understanding of particular aspects of criminal law, including: 

· Knowledge of particular aspects of criminal-law doctrine, derived from the common law, state statutes, and the Model Penal Code;
· An understanding of the theoretical and policy-related foundations of that doctrine, enabling assessment and critique of the advantages and drawbacks of current legal rules; 
· An understanding of the relationship between criminal-law doctrine and the discretionary decisions made by prosecutors, judges, and police officers; and 
· A sense of how substantive criminal law fits within current controversies over the function and legitimacy of America’s criminal justice system.

This course will also put criminal law in context by giving students practice in legal reasoning, analysis, and other lawyering skills, including:

· Contextual understanding of the application of criminal law doctrine in practice through in-role simulations in class;
· Cooperative group learning and problem-solving skills through in-class group simulations;
· Oral argument skills, through a series of in-class simulations and oral arguments, as well as ad hoc classroom debates;
· Awareness of ethics and professionalism issues through in-class simulations, class participation, and communication with fellow students both in and out of class, and
· Time-sensitive written legal and policy analysis through the final exam.
 
Class Attendance and Preparation:  Criminal Law is a foundational course in law school. It is critically important not to fall behind. Accordingly, students are expected to attend every class, and to be on time for every class. Each class will begin promptly. 

Students should also be prepared for every class.  This means completing the assigned readings before class and identifying the key “rules” emerging from the cases with a view to how those rules would apply to different sets of facts. Preparing for each class also means thinking critically about the “rules.” Preparing this way for each individual class should result in your having a substantial set of notes to prepare for any quizzes throughout the semester and for the final examination. 

A few more words about attendance. Regular attendance is not only essential for doing well and comprehending the material.  It is also required by the New York State Court of Appeals Rules and by the Law School.  If you cannot attend a class, please provide email notice to me and to my assistant Diane Pinero (pinero@law.fordham.edu). 

Teaching and Learning. My hope is that class will be engaging, interactive, participatory, and even fun. To that end, class will not involve my lecturing ad nauseam and your simply taking notes. It will involve discussion and active participation on your part. Indeed, the bulk of class will consist of my calling on students to discuss the assigned readings, to consider hypotheticals, and to discuss policy. I will call on students who volunteer to answer questions. I will also call on students randomly. Having students who are prepared will make for a much more interesting class for all the students. Students who are unprepared in class more than once will have this counted against their final grade. 

Regarding Laptops.  Surveys at other schools report that students are more satisfied with the learning environment in laptop-free courses.  Although some students prefer to use laptops, a larger number of students in the surveys say that classrooms are quieter, they can hear the teacher and other students better, and they feel more engaged in the classroom experience with fewer distractions.  Accordingly, please consider foregoing the use of a laptop during class.

Grading:  Grades will be based primarily on the final exam, but may be adjusted to reflect class participation.

Initial Reading Assignment:  Capers, Fairfax, & Miller, Criminal Law: A Critical Approach (1st Edition) (Foundation Press 2023), pages 3-21 (from Chapter One); and They Shared Drugs. Someone Died.  Does That Make Them Killers?, N.Y. Times, May 25, 2018 (available here and on TWEN)

Subsequent Reading Assignments:  A working syllabus is posted on TWEN.  Since supplemental readings will be posted on TWEN from time to time, please make it a habit to check the course page for postings.

Office Hours: I am available for office hours by appointment. Lastly, I will also linger after each class if students have additional questions.  

CRIMINAL LAW
Professor Capers
Fall 2024

IMPORTANT: “CB” or “Casebook” refers to Capers, Fairfax, & Miller, Criminal Law: A Critical Approach (1st Edition) (Press 2023) (selected chapters).

	
	Topic
	Assignment Pages

	1
	Introduction
	CB: 3-21; 
They Shared Drugs. Someone Died.  Does That Make Them Killers?, N.Y. TIMES, May 25, 2018, available here.

	2
	The System, the Top of the Pyramid, and Discretion 
	CB: 66-74  
People v. Williams, available on TWEN
Julie K. Brown, Cops Worked Hard to Put Serial Sex Abuser in Prison, Prosecutors Worked Hard to Cut Him a Break, MIAMI HERALD, Nov. 28, 2018, available on TWEN. 

	3
	The System, the Rest of the Pyramid, and Discretion
	CB: 41-42, 47-57, 59-66;
 A Bar Fight Walks into the Justice Center, SERIAL (podcast available here); 

	4
	The System and Punishment
	CB: 75-76, 80-97
Before the Law, N’YORKER, Oct. 6, 2014, available here;

	5
	The System and Other Doors
	CB: 1283-87, 1291-1301; Chris Hayes, Thinking About How to Abolish Prisons with Mariame Kaba, Why is this Happening? (podcast), Aug. 10, 2019, available here

	6
	Limits on Punishment? Lenity, Vagueness, Proportionality, and other Limitations
	CB: 107-15, 148-73, 183-92

	7
	Actus Reus, or the Act Requirement: Acts and the Failure to Act
	CB: 193-98, 207 (from Note 11)-220


	8
	Mens Rea: Common Law and Strict Liability
	CB: 221-39, 248-56, 264-72

	9
	Mens Rea: MPC, Mistake of Fact, Mistake of Law
	CB: 272-75, 282-88, 292-304

	10
	Homicide: Intentional Killings
	CB: 673-713

	11
	Homicide: Unintended Killings 
	CB: 713-67, Is There Justice in Felony Murder?, THE EXPERIMENT, (podcast available here) 

	12
	Homicide: Capital Punishment
	 CB 1307-21

	13
	Causation
	CB: 305-38 

	14
	Rape: Force and Resistance
	CB: 617-20, skim 620-31, 631-53 

	15
	Rape: The Struggle for Reforms
	CB: 653-72 


	16
	Attempt Crimes 
	CB: 769-811

	17
	Accomplices and Others 
	CB: 813-838, 845-55

	18
	Conspiracy 
	CB: 857-84, 896-904 

	19
	Justifications: Self-Defense, Defense of Others, Defense of Property
	CB: 905-09, 951-99

	20
	Justifications: Law Enforcement Use of Force
	CB: 1011-47


	21
	Justifications: Necessity
	CB: 911-49 

	22
	Excuses: Duress, Entrapment, and Insanity
	CB: 1081-96,1122-25, Ken Bensiger, Watching the Watchmen, BUZZFEED, July 20, 2021, available here; CB: 1146-63

	23
	The System and Its Actors
	Alice Ristroph, The Curriculum of the Carceral State, 120 Colum. L. Rev. 1631 (2020) (excerpt).



1 

2 

3 

