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Professor Hurn								Spring 2018

Directions:  This exam is for THREE hours and is closed book.  Answer the multiple choice questions on the Scantron answer sheet provided.  Write or type your answers to the short answer and essay questions either in bluebooks or using the examination software.  Remember to put your exam number on the answer sheet, this paper, and the short answers and essays.  If something in a question seems missing or mistaken, please state a corrective assumption and proceed with your answer.  Caution: read carefully, familiar-looking questions have often been changed.   

Applicable law: Unless otherwise indicated in a particular question, please assume that all events occur in a U.S. state following typical modern property law and which has a statute of limitations for actions for the recovery of real property of 20 years without color of title, 7 years with color of title, the common law rule against perpetuities, and a race-notice recording act.  Caveat emptor applies, with the usual modern exceptions.  The statute of frauds applies to leases longer than one year.  The age of majority for contracts and property matters is 18.  If there is an issue in an essay that raises two or more major conflicting views of the proper rule, you should indicate the different outcomes under each rule.  Unless otherwise indicated, answer multiple choice questions according to majority rules. 

Multiple Choice Questions
(up to 75 minutes suggested)

1.  In the sale of goods of a value of $500 or more, unless otherwise agreed between the parties, title completely passes:

a.  At the moment of contract formation.
b.  At the time of signing a written memorandum or confirmation sufficient under the statute of frauds. 
c.  At the time of identification of the goods to the contract.
d.  At the time the seller completes the seller’s agreed duties with respect to delivery.

2.  Candide delivered his collection of Dali prints to Pangloss, an art dealer, for appraisal. Pangloss’s employee mistakenly sold some of the prints to a regular customer who had no knowledge of the mistake.   In this situation:

a.  Candide may recover the prints in replevin.
b.  Candide may sue both Pangloss and the collector for conversion.
c.  Both a. and b. are correct.
d.  Neither a. nor b. is correct.  


3.  Owner’s valuable painting was stolen in a burglary.  The burglar sold it to an unsuspecting collector for a fair price.  The Owner made no police report or other efforts to inform the world of her loss.  The unsuspecting collector has had possession for one year longer than the relevant statute of limitations.  Owner now demands the painting back and, when demand is refused, brings suit.  Under the minority (New Jersey) rule:

a.  Original Owner may recover the painting because burglar’s “title” was void.
b.  Original Owner may recover because the statute doesn’t begin running until demand.
c.  Collector wins because the statute began running at the time of theft and was not tolled because Owner failed to make reasonable efforts to discover the loss or warn potential purchasers. 
d.  Collector wins because she is a BFPV without notice.

4.  Alice was a professional photographer with several extremely valuable digital cameras.  Bob, a friend of hers, pleaded with her to loan one of them to him to take pictures of one of his children’s participation in a Special Olympics event over the weekend.  Despite knowing Bob was a bit unreliable, Alice agreed, but said she had to have the camera back first thing the following Monday.  Bob assured her she would.  The child did well, and Bob uploaded some great photographs.  However, in his excitement he forgot the deadline and left the camera locked in his car’s trunk.  On the way to return it two days late, he was in an accident and the camera was ruined.  Ignore any possible insurance claims.  In this case, 

a.  Alice can recover the value of the camera if she can prove the degree of negligence required under the local for this kind of bailment.
b.  Alice cannot recover the value of the camera because she assumed the risk.
c.  Alice can recover the value of the camera without regard to any fault by Bob.
d.  Alice cannot recover the value of the camera because this was a gratuitous bailment.

5.  Peter owns Blackacre.  Quincy owns Whiteacre, an adjoining parcel.  Peter decided to dig a deep drainage ditch on his side of the property line (several feet back).  All digging activity and equipment remained on Blackacre. One night during the excavation a beautiful old brick wall on Quincy’s side of the line collapsed into the ditch.  Expert investigation revealed the subsoil was heavily composed of a rare and unusually plastic type of clay.  In an action by Quincy for damages:

a.  Peter will win because he had a right to dig on his own property.
b.  Peter will win unless Quincy proves Peter’s actions were negligent.
c.  Quincy will win because of the law of subjacent support.
d.  Quincy will win because of the law of adjacent support. 

6.  On Jeri’s first birthday, a trespasser entered and began occupying Blackacre, which the one-year old had inherited shortly after birth.  The local statute gives minors three years from attaining majority to disaffirm contracts and bring actions to recover property.  The last day on which Jeri can file an ejectment suit and prevent loss due to adverse possession is the day before 

a.  Jeri’s 18th birthday.
b.  Jeri’s 20th birthday.
c.  Jeri’s 21st birthday.
d.  Jeri’s 23rd birthday.

7.  In a state in the eastern part of the country Andrew built a house next to a stream fed by mountain springs.  From this stream he began drawing 500 gallons each week to irrigate crops.  Later, Benjamin acquired land upstream, set up a water-slide amusement park, and began drawing 500 gallons per week also.  In most years there was enough water for both.   However, in a year of severe drought, there are only 500 gallons per week total along this stretch of the stream.  If Andrew sues Benjamin to enjoin Benjamin’s diversion.

a.  Andrew will win because he was first in time.
b.  Benjamin will win because he is upstream.
c.  Andrew will win because agriculture outranks recreation.
d.  The parties will have to split the available flow in proportion to their original rights.

8.  O conveys by will to A for life, remainder to A’s children when the last of them shall have graduated from high school.  A has two infant children living.  The interest in A’s living children is:

a.  An indefeasibly vested remainder.
b.  A vested remainder subject to total divestment.
c.  A vested remainder subject to open.
d.  A contingent remainder. 

9.  In the conveyance immediately above, the interest in A’s children

a. Is void. 
b. Is good. 

10. When there are two or more owners of one piece of real estate and one has brought an action for contribution, that owner has a right to a recover to the extent of disproportionate payments of: 

a.  Property Taxes.
b.  Valuable Improvements.
c.  Both Taxes and Valuable Improvements.
d.  Neither Taxes nor Valuable Improvements.

11. In a residential landlord-tenant dispute where the tenant was clearly in default on the rent, the landlord resorted to self-help, taking possession in the tenant’s absence, changing the locks, and successfully excluding the tenant from possession.  Landlord did not move tenant’s goods and exercised great care to protect them (no negligence).  Unfortunately some very skillful burglars stole tenant’s goods.  In a state following the modern trend on self-help:

a.  The landlord has no liability.
b.  The landlord is liable only for a technical trespass.
c.  The landlord is in breach of the covenant of quiet enjoyment and is liable to tenant for damages for re-location and any higher rent necessary for comparable space for the remainder of the term.
d.  The landlord is liable for the damages stated in answer c. plus the loss of tenant’s goods.

12. Landlord leased to Tenant for ten years.  Tenant lawfully subleased part of the space to Sub-Tenant for five years.  Modeled on an on-line do it yourself form, the sublease is silent on the matter.  The main lease clearly forbids any alteration of the structure without Landlord’s written approval and makes violation of that clause grounds for termination and re-entry.  Landlord has discovered Sub-Tenant has extensively remodeled its space.  In this situation:

a.  As holder of paramount title, Landlord may proceed directly against Sub-Tenant for damages.
b.  Landlord may terminate the main lease with Tenant and then evict Sub-Tenant.
c.  Landlord may terminate the main lease with Tenant, then evict Sub-Tenant and collect damages from Sub-Tenant for breach of the main lease.
d. Landlord may terminate the main lease with Tenant, then evict Sub-Tenant and collect trespass-based damages for the alterations from Sub-Tenant.

13. The statute of limitations for an action for breach of the covenant of general warranty begins running:

a.  When the purchase and sale contract is made.
b.  When the deed is delivered.
c.  When the buyer should reasonably have discovered the flaw.
d.  When the superior claimant interferes with the grantees use or possession.

14. Andrew has a life estate in Blackacre on which sits a fine old house.  He has lived in it most of his adult life.  Bob has a vested remainder in fee simple, and he is looking forward to living in the house.  Andrew is elderly and doesn’t want to spend money on the house.  (According to standard life expectancy tables he has about five years left.)  Bob has learned that the roof is leaking, rot is developing under the shingles, and without repairs there will soon be very costly structural damage.  Bob is considering suit.  Which of the following is the most equitable remedy for him to seek.

a. Partition by sale with Andrew’s share of the proceeds calculated based on his life expectancy. 
b. An injunction against Andrew compelling him to repair the roof or pay damages measured by the cost to repair. 
c. A damage suit for waste, with the measure of damages the current diminution in value of the house.
d. An order requiring the parties to join in borrowing sufficient money to pay for repairs through a long-term loan secured by a mortgage on the house, to have the repairs done, and for Andrew to make the payments until he dies or releases the house to Bob.  

15. Fern, Georgia, and Hilda inherited a house as tenants in common.  Fern occupies the house, the others don’t.  In the majority of states:

a.  Fern has no duty to account to the others for the rental value of their shares.
b.  Fern may require the others to contribute to the cost of major repairs.
c.  Both a. and b. are true.
d.  Neither a. nor b. is true.

16. Owners of an obsolete church building made a written contract with an architectural salvage company selling the stained glass windows and licensing the buyer to enter the premises and remove them any time within one year.  The Salvage company recorded this contract in the Registry of Deeds.  Three months later Owners contracted for and closed the sale of the building to Developer.  When the salvage company gave notice it was ready to remove the windows, Developer claimed them as part of the real estate.  The windows belong to:

a.  The salvage company because their transaction was a sale of goods.
b.  The salvage company because they recorded their contract.
c.  The Developer because recording an Article 2 contract in the Registry of Deeds is meaningless and Developer is therefore a BFPV of all fixtures.
d.  The Developer because licenses are revocable. 

17. Bernie and Thelma own some land as investment property as tenants by the entirety (in a state with the strongest form of that estate).  While they became estranged, they never divorced.  Bernie died leaving a will that said “I leave all my property to my alma mater, the Ozark Rhetorical Academy.”  The investment property belongs to:

a.  Half to Thelma and half to the Academy.
b.  All to the Academy.
c.  All to Thelma.
d.  Thelma for life, remainder to the Academy.

18. Same facts as in previous question except that the real estate is community property.  The investment property belongs to:

a.  Half to Thelma and half to the Academy.
b.  All to the Academy.
c.  All to Thelma.
d.  Thelma for life, remainder to the Academy.

 A small east-coast, accounting firm hired a national graphic design firm to create a logo and distinctive webpage. The arrangements were oral.  The logo was an abstract geometric form with three colors.  The accounting firm registered the logo as a trademark (federally).  It has since discovered that the design firm “re-cycled” the logo, using it for a rock-climbing school on the west coast.  The school owner picked the logo out of a portfolio shown by the design firm.  The accounting firm has sued the design firm and the school for copyright and trademark infringement. 

19. In its copyright action, the plaintiff should:

a.  Win against both defendants.
b.  Win against the design firm, but lose to the school.
c.  Lose to both defendants.
d.  Lose to the design firm, but win against the school.

20. In its trademark action, the plaintiff should:

a.  Win against both defendants.
b.  Win against the design firm, but lose to the school.
c.  Lose to both defendants.
d.  Lose to the design firm, but win against the school.


21. Author sold and assigned his copyright to James on January 1. Author sold and assigned the same copyright to Larry on January 10.  Both assignments occurred within the United States.  Neither assignee was aware of any impropriety.  If Larry recorded in the Copyright office on January 11 and James recorded on January 12 the copyright belongs to:

a. James because he was the first assignee.
b. James because his recording relates back to January 1.
c. Larry because he was a BFPV who recorded first.
d. Larry because he was a BFPV who recorded and James recorded too late.

22. Nine years ago your client contracted to purchase a piece of land.  The contract provided for installment payments over ten years, at the end of which the seller would convey the property by warranty deed.  Buyer was allowed to occupy the land and required to pay the taxes, maintain insurance, etc.  The contract provided that time was of the essence as to each payment and the final closing.  Due to an error by his bank, the most recent payment was not transferred to the seller’s account.  Seller has declared a default, refuses to accept late payment, and insists the land is his free and clear.  There are no local statutes regulating such transactions.  Your client:

a.  Has no remedy against Seller and must look for any relief to the bank.
b.  Is limited to recovering the difference, if any, between the fair rental value of the property and the amounts paid.  
c.  Is limited to recovering the taxes, insurance, etc. paid on an unjust enrichment theory.
d.  Can get an injunction to compel Seller to accept the payment plus interest for the delay.

23. O wrote a valid, enforceable will leaving his land to H.  Later O developed a dislike for H.  While entirely sane, O conveyed the land in secret to A as a gift.  A did not record.  O then died without changing his will.  H entered into possession.  A has made a timely appearance in Probate Court and claimed the land.  This is a notice state.  The land belongs to:

a.  A because the deed was first in time.
b.  H because the will was first in time.
c.  H because heirs have priority over donees.
d.  A because he had no notice of the will.

24. O conveys by deed to A so long as the timber is left in its natural state for 99 years, but if the timber is cut within 99 years, to B.  The interest in B:

a.  Violates the Uniform Statutory Rule Against Perpetuities.
b.  Does not violate the USRAP. 
c.  The question is premature because of USRAP’s wait-and-see rule.
d.  The Rule does not apply to the interest.  


25. When money has been borrowed with a promise to repay secured by a mortgage on land, in regard to the promise and the mortgage, the BORROWER is:

a.  Obligor and Mortgagor.
b.  Obligee and Mortgagee.
c.  Obligor and Mortgagee.
d.  Obligee and Mortgagor.

Short Answer Questions
(up to 10 minutes suggested)

1.  State, without elaboration, the elements of an enforceable Equitable Servitude in land. 

2.  There are several exceptions to the traditional rule that a landlord is not liable to a tenant injured by a dangerous condition on the premises. Please state, without elaboration, three of them. 

3.  Name, without elaboration, the present covenants in a Warranty Deed.

4.  There are several possible remedies available to residential tenants for violation of the warranty of habitability.  They are not all available in every state.  State, without elaboration, as many as you can recall. 

Essay Question I 
(up to 60 minutes suggested)

Wilma and Zach, an elderly couple, owned several parcels of undeveloped land as tenants by the entirety.  Wilma was frail and mentally incapacitated.  Although they had waited too long for Wilma to legally give him a durable power of attorney, Zach did not want the embarrassment and expense of securing a guardianship.  To raise money for Wilma’s care, in May of 1998 Zach, with the help of a relative who was a notary, forged her signature as co-grantor with him on a warranty deed to Arnold, a speculator.  The land was vacant and undeveloped, but near a growing town.  Arnold had it surveyed, paid the taxes on it, and listed it with the state snow-mobile association, giving the association permission to lay out and maintain trails for winter recreation by its members and affiliates.  They did so each year through winter of 2008-09).  That winter Arnold slipped into dementia and shortly thereafter died on New Year’s Day, 2009.    

Bob, Arnold’s son and sole heir, decided to develop the parcel and build high value single-family residences.  He applied for and, after notice to abutters and a public hearing, received subdivision approval in April of 2010.  Construction began on July 1, 2010 with water and sewer installation and paved streets.  Bob then suspended the project for several years due to financing difficulties (which he was ultimately able to resolve).  The first house was completed and sold to Carl for cash in early May 2017.  Carl was a retired title searcher who did his own search and decided not to buy title insurance. 

Wilma died in 2003.  Zach remarried in 2010.  He never told his second wife, Daisy, about his forgery.  Zach died in 2014, leaving by will “all my property, real, personal, and mixed, wherever located, to my dear wife Daisy.”  Daisy was Zach’s executor.  She found a diary he had been keeping.  It revealed the forgery of the deed to Arnold.  On her lawyer’s advice, she filed ejectment and quiet title actions against Bob and Carl in June of 2017.

Carl has hired you.  Daisy’s theory is simple—the deed to Arnold is void, the property remained entireties property becoming Zach’s when Wilma died, and she is sole heir of Zach, the surviving spouse.  Outline and explain to Carl all the plausible ways he might be able to defeat Daisy or minimize his loss.  

	Essay Question II
(up to 30 minutes suggested)

Drew has made a written purchase and sale agreement to convey to Brady, by warranty deed, Blackacre, a commercial building built in the 1920’s.  Drew had bought it a few months ago on speculation.  The form contract was minimal.  Brady paid a substantial deposit that, in conformity with local law, he will lose if he breaches the contract.  The only express condition was securing bank financing at no more than 2% over the prime rate.  During the executory period Brady has discovered the following things:

1.  The city has adopted an historic district zoning ordinance which will permit future exterior renovations of the property only in conformity with Art Deco design standards.  Brady hates Art Deco and plans to modernize the façade of the building.

2.  At the suggestion of a neighbor he examined the area above some dropped acoustic ceiling tiles.  This area contains blown-in asbestos, is very dangerous, and will require costly abatement.  
 
3.  The registry of deeds contains a document from 1999 granting a neighboring insurance company an option to buy the property at any time for twice its assessed value for property tax purposes.  The insurance company still exists. 

4.   A survey indicates that Blackacre as described in all the recorded deeds is in fact 18 inches shorter on the back side than the parties believed and the existing fence would indicate (i.e. the fence is 18 inches past the property line on the neighbor’s land).

Brady is your client. He is beginning to feel uncomfortable about Drew and this deal.  He may try to negotiate a price reduction, but he needs to know where he stands legally.  He can get the financing if he needs to, but he has been delaying the paperwork.  We are now close to the agreed closing date and there is a “time is of the essence clause.”  Brady has asked for a 30-day extension.  We don't have a reply yet.  Describe and explain his legal options in the absence of a new agreement, the foreseeable countermoves, and the likely outcomes.  If more information is important, indicate what facts you need and what difference they would make.  


End of Examination






