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Professor Hurn								Spring 2012

Directions:  This exam is for THREE hours and is closed book.  Answer the multiple choice questions on the Scantron answer sheet provided.  Write or type your answers to the short answer and essay questions either in bluebooks or using the examination software.  Remember to put your exam number on the answer sheet, this paper, and the short answers and essays.  If something in a question seems missing or mistaken, please state a corrective assumption and proceed with your answer.  Caution: read carefully, familiar-looking questions have often been changed.

Applicable law: Unless otherwise indicated in a particular question, please assume that all events occur in a U.S. state following typical modern property law and which has a statute of limitations for actions for the recovery of real property of 20 years without color of title, 7 years with color of title, the common law rule against perpetuities, and a race-notice recording act.  Caveat emptor applies, with the usual modern exceptions.  The statute of frauds applies to leases of one year or longer.  The age of majority for contracts and property matters is 18.  If there is an issue in an essay that raises two or more major conflicting views of the proper rule, you should indicate the different outcomes under each rule.  

Multiple Choice Questions
(up to 90 minutes suggested)

1- 2.  A thief stole Alberta’s valuable clarinet.  The thief sold it for a fair price to an unsuspecting, reputable second-hand Dealer.  Dealer then sold it for a fair price and in the ordinary course of business to an unsuspecting Musician, who presently has possession.  

1.  In an action by Alberta against the Dealer, Alberta

a.  May recover under theories of either replevin or conversion.
b.  May recover only under conversion.
c.  May recover only under replevin.
d.  Cannot recover because Dealer was a BFPV.

2.  In an action by Alberta against the Musician, Alberta 

a.  May recover under theories of either replevin or conversion.
b.  May recover only under conversion.
c.  May recover only under replevin.
d.  Cannot recover because Musician was a buyer in the ordinary course of business.


3.  A crook persuaded a dealer to sell and deliver a valuable antique desk to the crook, paying with bad check.  Before the check was dishonored, the crook sold and delivered the desk to a second dealer who had no notice of any wrongdoing.  In an action by the original owner to recover the desk from the second dealer

a.  	The original owner will win because one can get no title from a thief.
b. 	The original owner will win because title doesn’t pass until payment is complete.
c.	The second dealer will win because the crook took possession.
d. 	The second dealer will win because the crook had voidable title.  

4.  The formal passage of title in a sale of goods normally governs:

a.  Whether buyer or seller bears the risk of loss.
b.  Whether buyer or seller has an insurable interest in the property.
c.  What state has jurisdiction to levy a typical sales tax.
d.  Both a. and b. 

5.  In comparing degrees of care owed by bailees, which of the following is most likely to have the greatest duty of care?

a.  An involuntary gratuitous bailee (finder).
b.  The bailee in a gratuitous bailment for the benefit of the bailee.
c.  The bailee in a gratuitous bailment for the benefit of the bailor.
d.  None of the above— all gratuitous bailments impose an equal duty of slight care.

6.  Patrick and Quincy are landowners.  Their two parcels are separated by a river.  The original property line was defined as the center of the main channel and was very carefully mapped by modern methods.  Last spring there was a flood that cut a new channel.  The river now runs through what was Patrick’s land.  In this situation:

a.  Patrick has lost the land beyond the new channel due to avulsion.
b.  Patrick has lost the land beyond the new channel due to accretion.
c.  Because this was avulsion, the old property line controls.
d.  Because this was accretion, the old property line controls. 

7.  Andrews owns Blackacre in fee simple absolute.  Benton similarly owns Whiteacre, an adjoining parcel.  There was a pool of oil underneath both parcels, but there were geologic obstacles to direct drilling in Blackacre.  Andrews drilled at an angle into Whiteacre and, over a two-year period, removed all the oil.  Benton investigated after learning how much money Andrews had made and discovered the slant-well.  Under the common law, in an action by Benton for damages.

a. 	Andrews will win because the oil became his property.
b.	Andrews will win because Benton slumbered on his rights.
c. 	Benton will win to the extent he can prove some portion of the oil was under his land.
d.	Benton will win because Andrews was a willful trespasser.  


8.  In an arid, western state Andrew built a house next to a stream.  From this stream he regularly drew 100 gallons per day.  Later, Bart acquired land upstream and began drawing 100 gallons per day also.  Originally there was enough for both.   However, in a year of severe drought, there was only 100 gallons per day along this stretch of river.  Andrew sued Bart for all of it.

a.  Andrew will win because he was first in time.
b.  Bart will win because he is upstream.
c.  Andrew will win because he has a riparian right to unimpeded flow.
d.  The parties will have to split the available flow in proportion to their original rights. 


9.  Your Aunt Fiona wants to start a restaurant based on her grandmother’s old fried chicken recipe.  The recipe includes a somewhat unusual blend of well-known spices.  Fiona wants to prevent others from using the recipe.  The best way to legally protect it is:

a.  to patent it as a novel composition of matter.
b.  to write it down and copyright it.
c.  to give it a distinctive name and register the name as a trademark.
d.  to keep it secret.  

10.  Same facts as in previous question.  If Fiona goes into business and starts advertising her chicken as “Better than KFC,”  the KFC company has:

a.  An action for Copyright infringement.
b.  An action for Trademark infringement.
c.  An action for violating its rights of publicity.
d.  No cause of action.

11.  Chris and Doug are joint inventors of a patented invention.  Borg, Inc. wants to pay Chris for the right to use the invention.

a.  Chris cannot sell any rights without Doug’s consent.
b.  Chris can sell an undivided half interest in the patent, even if Doug objects.
c.  Chris can grant an exclusive license, even if Doug objects.
d.  Without Doug’s consent, the most Chris can sell is a non-exclusive license.

12.  O conveys by deed to A for life, then B for life, then C in fee simple.  If C is already dead when B dies the property will go to:

a.  O, if living, otherwise to B’s heirs or assigns.
b.  O, if living, otherwise to O’s heirs or assigns.
c.  B’s heirs or assigns.
d.  C’s heirs or assigns.
 
13.  O conveys by deed to A so long as the timber is left in its natural state for 90 years, but if the timber is cut within 90 years, to B.  The interest in B is:
a.  A possibility of reverter.
b.  A contingent remainder.
c.  A springing executory interest.
d.  A shifting executory interest.

14.  In the conveyance above, the interest in B:
a.  Violates the common law Rule Against Perpetuities.
b.  Does not violate the Rule. 
c.  The Rule does not apply to the interest. 

15.  In the conveyance above, the interest in B:
a.  Violates the Uniform Statutory Rule Against Perpetuities.
b.  Does not violate the USRAP. 
c.  The question is premature because of USRAP’s wait-and-see rule.
d.  The Rule does not apply to the interest.  

16.  Bernie and Thelma own considerable real estate as tenants by the entirety (in a state with the strongest form of that estate).  Bernie suffered reverses in his business, and his unpaid creditors are attempting to collect out of that property.  Assuming no relevant homestead exemption, they will be able to:

a.  Take Bernie’s half interest.
b.  Take all the property.
c.  Take nothing.
d.  Take nothing unless they can show Thelma is also personally liable on the business debts.

17.  Same facts as in previous question except that the real estate is community property.  Creditors will be able to:

a.  Take Bernie’s half interest.
b.  Take all the property.
c.  Take nothing.
d.  Take nothing unless they can show Thelma is also personally liable on the business debts.

18.  Landlord leased to Tenant who lawfully assigned to Assignee. Assignee has defaulted on payments to Landlord and disappeared.  Landlord may:

a.  Collect only future payments due from the original Tenant. 
b.  Collect the future payments and the missing payments from the original Tenant. 
c.  Terminate the lease and collect any damages she cannot mitigate from the original tenant. 
d.  Either b. or c. depending on whether the jurisdiction follows the common law or the modern trend.  

19.  Andrews owns Blackacre and the mineral rights under Whiteacre, Benton’s adjoining property.  Andrews started a coal-mine on his land and proceeded, underground, to mine under Whiteacre also.  One morning Benton discovered his concrete grain silo had collapsed into the mine. In an action by Benton for damages:

a.  Andrews will win because he had a right to mine the coal.
b.  Andrews will win unless Benton proves his actions were negligent.
c.  Benton will win because the law of subjacent support imposes strict liability.
d.  Benton will win because mining is an ultrahazardous activity carrying strict liability.

20.  Consider the following phrase: “ subject to all easements and encumbrances of record.”   This would be a reasonable and common term in:

a.  A Purchase and Sale Contract.
b.  A Warranty Deed.
c.  Either a. or b.
d.  Neither a. nor b. 

21.  Debtor was desperate for cash but had such bad credit that a proper bank would not loan him any money, even with a mortgage.  Debtor turned to Moneybags, who told him “ I will lend you what you want with Blackacre as collateral, but I don’t like the technicalities of our mortgage laws.  Deed me Blackacre in fee simple, and when you pay me back, I will reconvey it to you.”  Debtor gave Moneybags a quitclaim deed.  Debtor also remained in possession of the land, paying all taxes, insurance, utilities, etc.  Later, when Debtor tendered repayment and demanded reconveyance, Moneybags refused, claiming he had bought Blackacre outright.  In action to compel reconveyance of the land, assuming he offers sufficient testimony to prove the original agreement, Debtor will:

a.  Lose because a Deed is an integrated writing and parol evidence cannot be admitted to change the terms.
b.  Lose because the loan and purported mortgage agreement violate the Statute of Frauds.
c.  Win because Equity will look behind the deed and enforce the agreement as a mortgage.
d.  Win because possession takes the transaction out of the Statute of Frauds.

22.  O conveys land to A, a BFPV, who does not record.  Then O conveys to B, a BFPV, who does not record.  In a state with a notice statute who owns the property?

a.  A owns it.
b.  B owns it.
c.  The first of them to record will own it.

23.  O conveyed land to A for value.  O then conveyed it to unsuspecting B for value.  B then died.  B’s heir H found B’s deed and recorded it along with the appropriate documents to show the inheritance.  Thereafter A recorded.  This is a race-notice state.  The land now belongs to:

a.  A because H is not protected by the recording act.
b.  A because B did not record.
c.  H because B’s claim defeats A’s and H is sheltered by B.
d.  H because he is a BFPV.

24.  O conveyed land to A for value, but A did not record.  A then conveyed to B for value, and B recorded.  B then conveyed to C for value and C recorded.  After all this, O died.  O’s unsuspecting heirs, thinking the land was theirs, conveyed to D for value and D recorded.  All deeds were warranty deeds.  None of the heirs or grantees had actual knowledge of prior transactions.  In this situation, the land belongs to:

a.  D because D is a BFPV who recorded.
b.  D because of estoppel by deed.
c.  C because of estoppel by deed.
d.  C because C was a BFPV who recorded before D.


25.  Bonnie has been buying Blackacre (a residential lot with one house on it and almost no yard area) on an installment contract which is properly recorded. After paying about half the purchase price Bonnie  received formal written notice of an earlier unrecorded but otherwise valid conveyance from her grantor to Alberta.  Between Alberta and Bonnie:

a.  Alberta owns the property as she was first in time.
b.  Alberta owns the property as she was first in time and Bonnie has not yet qualified as a BFPV without notice.
c.  Bonnie owns the property as she is a BFPV without notice.
d.  Either party may end up with the property, depending on the equities, with the other receiving some form of monetary compensation.

26.  First Developer had a large parcel of land suitable for a subdivision.   First Developer built houses and sold them to Able, Baker, and Conrad with covenants in each deed, one of which prohibited vinyl or metal siding.  Having suffered financial reverses, First Developer sold to Second Developer, who continued building, but sold lots without the siding covenant. One was sold to Dewey. After twenty years Dewey sold to Evans.  Evans started to have his house clad in vinyl siding.   Able, Baker, and Conrad, all original purchasers from First Developer, have sued to enjoin Evans from re-siding his house with vinyl.  They should

a.  Lose because Evans is a BFPV without notice.
b.  Lose because there is no servitude binding Evans’ lot.
c.  Win because First Developer created an implied reciprocal servitude and Evans was on inquiry notice.
d.  Win because they had acquired a negative easement by prescription. 

27.  A private trust requires a grantor, corpus, an identified trustee, and one or more identifiable beneficiaries.  If a will leaves property in trust for charitable purposes:

a.  A named trustee is not necessary.
b.  An identifiable beneficiary is not necessary.
c.  Both a named trustee and an identifiable beneficiary are necessary. 
d.  Neither a named trustee nor an identifiable beneficiary is necessary.

28.  If a conveyance of property in fee simple contains apparently qualifying language subject to interpretation:

a.  The law favors interpretation as precatory language rather than as a covenant.
b.  The law favors interpretation as a condition rather than as a covenant.
c.  The law favors interpretation as a covenant rather than as precatory language.
d.  There are no construction preferences.

29.  Patentee sold and assigned his invention to James on January 1, 2010. Patentee sold and assigned the same invention to Larry on February 1, 2010.  Neither assignee was aware of any impropriety.  If Larry recorded in the PTO on March 1, 2010 and James recorded on March 2, 2010 the patent belongs to:

a. James because he was the first assignee.
b. James because his recording relates back to January 1.
c. Larry because he was a BFPV who recorded first.
d. Larry because his recording relates back to February 1.

30.  When money has been borrowed with a promise to repay secured by a mortgage on land, in regard to the promise and the mortgage, the LENDER is:

a.  Obligor and Mortgagor.
b.  Obligee and Mortgagee.
c.  Obligor and Mortgagee.
d.  Obligee and Mortgagor.




Short Answer Questions
(up to 30 minutes suggested)

1.  There are six ways to create a private easement.  Without elaboration, please state all of them.

2.  Under caveat emptor the general rule is that a seller has no duty to disclose anything to a buyer.  There are several generally accepted exceptions.  Please state, without elaboration, three of them.

3.  It is 2012.  This year a previously unsecured creditor has sued landowner, won a money judgment, recorded a judicial lien, and proceeded to have a sheriff’s sale.  In this state there is a $50,000 homestead exemption.  On the record there is also a mortgage, recorded in 2009, a federal tax lien recorded in 2010, a mechanic’s lien for a new roof recorded in 2011.  Counting the judgment creditor and the landowner’s homestead, there are five interests.  Without elaboration, list these interests in the order they should be paid, starting with the interest with highest priority.

 
Essay Question I
(up to 30 minutes suggested)

Pauline is the owner of a row of old rental houses, one of which she leased to Mildred, year to year, starting about five months ago.  The house is clean, but everything is old and shabby.  The rent is low even for such an antiquated house.   Recently Pauline has heard that Mildred has been considering marriage to a man who owns his own house.  She thinks that is the reason Mildred called the town code enforcement office complaining that there were no smoke detectors and the electrical system did not have modern ground wires.  She was told that Pauline's house did not have to meet those aspects of the code as it was "grandfathered."  
	The leases of all the houses provide that the landlord will pay for the heat, but that the tenant must set the thermostat no higher than 72 degrees (F.).  Tenants must be "quiet after 10 PM."  They may not hang anything on the walls.  
Mildred's heat bill was unusually high this past month.  While she was away, Pauline let herself in the house and discovered the thermostat set on 78 and the walls marred by dozens of little nails holding up tasteless little pictures.   Angry, she confronted Mildred with her discoveries.  The latter was outraged at the "invasion" and refused to talk.  The next day she gave Pauline a written demand that she install smoke detectors, rewire the house, never again enter without permission, and evict the students next door for being noisy (a complaint never before made).  Then she said the answer could be sent to her boyfriends house, to which she promptly moved.  The fifth month's rent is now late.  
	Pauline is our client and you are our landlord/tenant expert.  Explain to me (senior partner) each of her legal options and each of the possible countermoves by Mildred.


Essay Question II
(up to 30 minutes suggested)

	Charlie and Marge were a wealthy, married couple who owned many parcels of real estate as Tenants by the Entirety.  They often fought, lived separately for long periods, and were not honest with each other, but they never divorced.  This question involves one of their parcels—Smallacre.  Smallacre was Charlie’s hideaway, a rustic hunting and fishing camp in the mountains.  Marge never went there and rarely thought about it.  
	As Charlie got older, his desire for comfort exceeded his pleasure in the outdoors.  He stopped going to Smallacre.  Then, in 1993 he sold it to Aaron, one of his hunting buddies, for cash.  Not wanting to deal with Marge, Charlie forged her name on the quitclaim deed.  Aaron didn’t suspect anything, but neglected to record his deed.  He enlarged and insulated the camp building and occupied it about five weeks a year for the next ten years.  Aaron then died in 2003, leaving Smallacre to his daughter Bonnie.  Bonnie decided to build a real house on the land.  During the financing negotiations Bonnie’s bank discovered that she did not have record title, but she found the deed to her father and recorded it.  Satisfied, the bank gave her a loan and took back a mortgage on Smallacre.  Aaron and then Bonnie have been paying the property taxes, which are trivial.  
	Charlie had died in 1998, five years before Aaron.  In 1999, one year later, and six years after the deed to Aaron, Marge was placed under legal guardianship due to irreversible mental illness.  Her original guardian was her older brother who listed Smallacre as one of her assets in all his records and reports to the court but took no action and seems not to have noticed the absence of tax bills.  This neglect continued for years, but in 2011 Marge’s son legally ousted his Uncle and was appointed guardian.  Early this year (2012) he hired you and you have promptly discovered all the above facts.  
	In an action against Bonnie and the Bank for ejectment and to quiet title, what plausible theory or theories do you have and what are the foreseeable responses, appropriate replies, and possible outcomes?  If additional facts could make a difference, say what they are and what difference they would make.



