EXAM NO. ______
[bookmark: _GoBack]Property - Final Examination 

Professor Hurn								Spring 2011

Directions:  This exam is for THREE hours and is closed book.  Answer the multiple choice questions on the Scantron answer sheet provided.  Write or type your answers to the short answer and essay questions either in bluebooks or using the examination software.  Remember to put your exam number on the answer sheet, this paper, and the short answers and essays.  If something in a question seems missing or mistaken, please state a corrective assumption and proceed with your answer.  Caution: read carefully, familiar-looking questions have often been changed.

Applicable law: Unless otherwise indicated in a particular question, please assume that all events occur in a U.S. state following typical modern property law and which has a statute of limitations for actions for the recovery of real property of 20 years without color of title, 7 years with color of title, the common law rule against perpetuities, and a race-notice recording act.  Caveat emptor applies, with the usual modern exceptions.  The statute of frauds applies to leases of one year or longer.  The age of majority for contracts and property matters is 18.  If there is an issue in an essay that raises two or more major conflicting views of the proper rule, you should indicate the different outcomes under each rule.  

Multiple Choice Questions
(Up to 90 minutes suggested)

1.  An otherwise proper land description in a series of deeds states that one boundary is “the main channel of Elk Creek.”  There has been no survey for many years.  Gradually through the processes of erosion and sedimentation the creek has shifted course.  The present boundary is:

a.  The line of the channel when the description was first used.
b.  The line of the channel when the most recent deed took effect.
c.  The present channel.
d.  Uncertain because the term is ambiguous and there must be an effort to determine the intent of the parties to the deeds.

2.  Andrews owns Blackacre.  Benton bought from Andrews the rights to “all naturally occurring metals, minerals, or ores (other than oil or gas) within Blackacre.”  The deed was otherwise silent and there are no relevant regulatory statutes.  Benton owns:

a.  A profit.
b.  An easement.
c.  A real covenant
d.  An equitable servitude.

3.  Same facts as previous question.  Benton also has:

a.  The right to reasonable access to the minerals through Blackacre’s surface.
b.  The right to cause the surface to subside, so long as he gives Andrews reasonable notice.
c.  Both a. and b.
d.  Neither a. nor b. 

4.  In the case of a gift causa mortis 
 
a.  The intent to convey full ownership must occur before or at the time of delivery.
b.  Symbolic delivery by means of a signed writing is sufficient delivery.
c.  Neither a. nor b. is correct.
d.  Both a. and b. are correct.  

5.  Cicero delivered his collection of ancient coins to Pushkin, a coin dealer, for appraisal. Pushkin’s employee mistakenly sold some of the coins to a regular customer who had no knowledge of the mistake.   In this situation:

a.  Cicero may recover the coins in replevin.
b.  Cicero may sue Pushkin for conversion.
c.  Both a. and b. are correct.
d.  Neither a. nor b. is correct.  

6.  Owner’s e-book reader was lost.  The finder sold it to a web-based dealer in used computers and other electronic devices.  The dealer advertised it for sale.   Owner saw the ad, but before Owner made contact, dealer sold it to an unsuspecting buyer in the ordinary course of business. Owner traced buyer, demanded return of the reader, and was refused.  On these facts

a.  Finder, dealer, and buyer are all liable for conversion.
b.  Buyer is liable in replevin.
c.  Both a. and b. are correct.
d.  Neither a. nor b. is correct.

7.  The duty of care owed by a bailee regarding the bailor’s goods

a.  Varies depending on whether the bailment was gratuitous.
b.  Varies depending on whether the bailment was for the benefit of one or both of the parties.
c.  Both a. and b. are true.
d.  Neither a. nor b. is true because, absent an express contract, there is a uniform duty to exercise ordinary care. 

8.  Andrews owns Blackacre in fee simple absolute.  Benton similarly owns Whiteacre, an adjoining parcel.  There was a pool of oil underneath both parcels.  Andrews drilled straight down through Blackacre and, over a two-year period, removed all the oil.  Benton knew of the geologic situation but only complained after learning how much money Andrews had made.  Under the common law, in an action by Benton for damages.

a. 	Andrews will win because the oil became his property.
b.	Andrews will win because Benton slumbered on his rights.
c. 	Benton will win to the extent he can prove some portion of the oil was under his land.
d.	Benton will win the full value of the oil, less whatever Anderson can prove was not taken by passive trespass.  

9. O conveyed land to A for value.  O then conveyed it to unsuspecting B for value.  B then donated the land to the Forest Society (a charitable trust), which recorded the deeds from O to B and from B to itself.  Thereafter A recorded.  This is a race-notice state.  The land now belongs to:

a.  A because the Forest Society is not protected by the recording act.
b.  A because B did not record.
c.  The Forest Society because B’s claim defeats A’s and the Society is sheltered by B.
d.  The Forest Society because it is a charity.

10.  O conveys by deed to A for life, then B for life, then C.  If C is already dead when B dies the property will go to:

a.  O, if living, otherwise to B’s heirs or assigns.
b.  O, if living, otherwise to O’s heirs or assigns.
c.  B’s heirs or assigns.
d.  C’s heirs or assigns.

11.  Owner’s valuable painting was stolen in a burglary.  The burglar sold it to an unsuspecting collector.  Owner made no police report.  Owner did not list the painting with any of the free on-line registries of lost and stolen art or make any other effort to inform the world of his loss.  The unsuspecting collector has had possession for one year longer than the statute of limitations for actions to recover personal property.  Owner recently discovered collector’s possession and demanded the painting back.  Under the minority (New Jersey’s O’Keefe) rule:

a.  Original Owner may recover the painting because burglar’s “title” was void.
b.  Original Owner may recover because the statute doesn’t begin running until demand.
c.  Collector wins because she is a BFPV without notice.
d.  Collector wins because Owner failed to make reasonable efforts to discover the painting or to warn potential purchasers. 

12.  In an arid, far western state Andrew builds a house next to a stream.  From this stream he begins drawing 10 acre feet each per day to irrigate crops.  Later, Bart acquires land upstream, sets up a water-slide amusement park, and begins drawing 10 acre-feet per day also.  Originally there was enough for both.   However, in a year of severe drought, there are only 10-acre feet per day total along this stretch of river.  Andrew sues Bart for all of it.

a.  Andrew will win because he was first in time.
b.  Bart will win because he is upstream.
c.  Andrew will win because agriculture outranks recreation.
d.  The parties will have to split the available flow in proportion to their original 	rights. 

13.  O transfers by deed to A for life, then to A's grandchildren.  A has one child and no grandchildren living.  The interest in A's grandchildren is:

 a.  A contingent remainder.
 b. A springing executory interest.
 c.  A shifting executory interest.
 d.  A vested remainder subject to open.

14.  In the previous question, the interest in A’s grandchildren

a.  Is not subject to the rule against perpetuities.
b.  Is subject to the rule, but does not violate it.
c.  Is subject to the rule, but violates it and is void.
d.  Is subject to the rule, but whether the rule is violated will depend on whether any grandchildren are born later than 21 years after A’s death. 

15.  Same facts. In a state following the Uniform Statutory Rule Against Perpetuities the interest in A’s grandchildren

a.  Is not subject to the USRAP.
b.  Is subject to the USRAP, but does not violate it.
c.  Is subject to the USRAP, but violates it and is void.
d.  Is subject to the USRAP, but whether the rule is violated will depend on whether any grandchildren are born later than 90 years after A’s death. 

16.  In a community property state if one spouse dies leaving a will, unless there is an enforceable agreement to the contrary, the community property passes:

a.  To the surviving spouse.
b.  One half to the surviving spouse, the other half as the decedent’s will directs.
c.  One half to the surviving spouse, the remainder to their descendants, if any, per stirpes.  
d.  To the surviving spouse for life, remainder to whomever the decedent’s will directs.

17. Pierre and Ethel are married and own Blackacre as tenants by the entirety.  Pierre secretly gives a deed of his interest to Betty.  Then Pierre dies.  Blackacre is owned: 

a.  By Ethel.
b.  By Ethel and Betty as tenants in common.
c.  By Ethel and Betty as joint tenants with right of survivorship.
d.  By Ethel and the heirs of Pierre as tenants in common.

18.  When there are two or more owners of one piece of real estate and one has brought an action for partition and accounting, each owner has a right to a recover to the extent of: 

a.  Disproportionate payments on mortgages or taxes.
b.  The value added by improvements for which that owner paid.
c.  Both a. and b.
d.  Neither a. nor b.
	
19.  Dirt-Cheap Dave, a small-time clothing manufacturer, is selling cotton polo-style shirts that are exact duplicates of those made by Ralph Lauren, right down to colors and stitching.  However, they do not bear any label, trademark, or logo other than Dave’s own tags which say “As good as Ralph Lauren’s, as cheap as dirt.” This is:

a.  Legal competition.
b.  Infringement of Trademark.
c.  Infringement of Rights of Publicity.
d.  Both b. and c.

20.  A and B are joint authors of a popular song and have remained equal co-owners although they no longer perform together.  In this situation:

a.  Each may profitably perform the song without accounting to the other.
b.  Each may grant a non-exclusive license to third parties but must account to their co-owner for half the resulting gains.
c.  Both a. and b. are correct.
d.  Neither a. nor b. is correct.  

21. Landlord leased to Tenant who lawfully assigned to Assignee. Assignee has defaulted on payments to Landlord and disappeared.  Landlord may:

a.  Collect only future payments due from the original Tenant. 
b.  Collect the future payments and the missing payments from the original     Tenant. 
c.  Terminate the lease and collect any damages she cannot mitigate from the original tenant. 
d.  Either b. or c. depending on whether the jurisdiction follows the common law or the modern trend.  

22. In a jurisdiction that applies the doctrine of idem sonans to title searches, under which of the following spellings would a searcher consulting the indexes for the name “Hurn” also be obliged to check?

a. Hearne
b. O’Hurn
c. Both Hearne and O’Hurn
d. Neither, because idem sonans requires exact spelling matches.

23.  Consider the following phrase: “ subject to all easements and encumbrances of record.”   This would be a reasonable and common term in:

a.  A Purchase and Sale Contract.
b.  A Warranty Deed.
c.  Either a. or b.
d.  Neither a. nor b. 

24.  The statute of limitations for breach of the covenant against encumbrances in a warranty deed begins running:

a.  When the purchase and sale contract is made.
b.  When the deed is delivered.
c.  When the buyer or his successor should reasonably have discovered the flaw in the title.
d. When the buyer or his successor demands indemnification and it is refused.

25.  There are two residential lots side by side, with a single driveway straddling the property line.  Prior owners had created and recorded express reciprocal easements.  Investor bought both lots, improved the buildings, and sold one of them to Buyer.  The deed to buyer made no mention of the easement.  Investor now claims there is no easement, and wants to charge buyer for the right to use the driveway.  In this situation

a.  The original easement is still in effect.
b.  Buyer has an easement either by implication or by estoppel.
c.  The original easement was terminated by merger, and Buyer has no right to use the driveway.
d.  There is no easement, but since there was privity Buyer has rights under an implied covenant running with the land. 

26.  Bernice was competent, but old and frail.  She set up a joint bank account with her daughter Carol into which she put her social security checks— the only funds ever deposited.  Bernice, Carol, and Bernice’s other children all understood that this was a convenience account so Carol could handle her mother’s bills.  Ultimately Carol, who resented having to be the sole caregiver, started withdrawing money directly for herself without telling Bernice.  When this was discovered, Carol was broke.  Bernice sued the Bank, arguing that it was on notice of the source of funds in the account and should have not allowed Carol’s withdrawls.  In this suit

a.  Bernice will win because the money was hers.
b.  Bernice will win because equity will look to the substance, not the form.
c.  The Bank will win because when one of two innocent parties must suffer a loss, it will be put on the one whose negligence caused the loss.
d.  The Bank will win because in relation to the Bank Carol was a Joint Owner with the right to full use and enjoyment of the property. 

27. Black is bringing an action in ejectment against Adams.  It is undisputed that Adams gave Black a general warranty deed to Adams’ house, in fee simple, several months ago.  At the same time Black gave Adams a cashier’s check for a large sum which Adams cashed and used to pay off credit card debts.  Adams remained in the house.  Adams has counter-claimed to compel Black to reconvey the property.  He has offered to prove by clear and convincing evidence that the money was a loan, the deed was understood by both parties to be a mortgage, he has tendered full payment of what he owes, and he remains ready, willing, and able to do so.  Black has moved to exclude this evidence.  The motion should be:

a.  Granted because a deed is an integrated document under the Parol Evidence Rule.
b.  Granted because the warranties in the deed estop Adams from contradicting it.
c.  Denied because Adams is in peaceable possession.
d.  Denied because equity will look behind a deed to determine if it was in substance really a mortgage. 

28. Developer had a large parcel of land suitable for a subdivision.  To raise money for the project, Developer sold one corner lot to Able who built a single-family residence on it.  Thereafter Developer built houses and sold them with covenants in each deed, one of which prohibits fences on any of the lots.  After twenty years Able sold to Evans.  There were no fences in the neighborhood, but Evans started building an elaborate, expensive fence around his house.   Baker, Conrad, and Dewey, all original purchasers from Developer, have sued to enjoin Evans from building his fence.  They should

a.  Lose because Evans is a BFPV without notice.
b.  Lose because there is no servitude binding Evans’ lot.
c.  Win because Developer created an implied reciprocal servitude and Evans was on inquiry notice.
d.  Win because they had acquired a negative easement by prescription. 

29. Carla and Debbie wrote a song together.  Carla wants to sell rights in the song to Big Music Publishing, Inc.  

a.  Carla cannot sell any rights without Debbie’s consent.
b.  Carla can sell an undivided half interest in the copyright, even if Debbie objects.
c.  Carla can grant an exclusive license, even if Debbie objects.
d.  Without Debbie’s consent, the most Carla can sell is a non-exclusive license. 

30.  When money has been borrowed with a promise to repay secured by a mortgage on land, in regard to the promise and the mortgage, the BORROWER is:

a.  Obligor and Mortgagor.
b.  Obligee and Mortgagee.
c.  Obligor and Mortgagee.
d.  Obligee and Mortgagor.



e. 

Short Answers
(Up to 20 minutes suggested.)

1.	There are several exceptions to the rule that the finder of lost (not mislaid) property has a claim good against everyone but the true owner.  Please state, without elaboration, three of them. 

2.  There is a conveyance of land to "Harry and Hanna, as joint tenants with right of survivorship, an undivided half of Blackacre and to John and Jean, as joint tenants with right of survivorship, an undivided half of Blackacre."  

a.	If Harry dies, who owns Blackacre, in what proportions and in what manner?  
b.	If, instead, Harry deeds his interest to Violet, who owns Blackacre, in what proportions and in what manner?

3.  There are four ways an easement may arise without a signed writing.  Without elaboration, state three of them. 

4.  Please state, without elaboration, the three essential requirements for patentability.

5.  Please state, without elaboration, four future interests which cannot be defeated by the Rule against Perpetuities even though they may come into possession after a life in being and 21 years

Essay I
(Up to 30 minutes suggested)

Your client, Abby, is a single mother with several small children.  Recently she moved into an inexpensive, newly constructed apartment house owned by the Rattlesnake Realty Corporation.  She signed a one-year lease which has 10 months to go.  Shortly after moving in she found that the builder had done a very inadequate job. The roof was not done right.  It leaks.  The ceiling tile and carpets have become moldy as a result, seriously aggravating one son’s asthma. A loose railing made the balcony unsafe for the children.  Further, the maintenance people have repeatedly come into the apartment without notice, over her objections, at inconvenient times and at least twice when she was not present.  Their visits have not resulted in any improvement.

Her complaints to Rattlesnake Realty have produced two excuses and no action.  They claim that the tenants knew they were “getting a deal” and that the rents were insufficient to pay for repairs.  They also said they were in litigation with the builder to compel it to pay to correct the problems.  Abby called the City Health Department about the water and mold.  They said this is likely a code violation and have scheduled an inspection.  

Comparable housing is more expensive but possible.  Before trying negotiations you should know what can be legally done.  Outline and explain all Abby’s legal options, the foreseeable responses, and the possible outcomes.   



Essay II
(up to 30 minutes suggested)

Gould has made a written purchase and sale agreement to convey to Fiske, by general warranty deed, Blackacre, a commercial building constructed in 1981.  During the executory period Fiske has discovered the following things, none of which is mentioned in the contract:

	1.  The chain of title includes a right of way granted in 1975 to the owners of a neighboring lot.  If used, the right of way would pass through the building.

	2.  The zoning has recently changed to prohibit a new use that Fiske had told Gould he intended for the property before entering the contract.  Gould knew this but said nothing about zoning.

	3.   There is a recorded covenant among five adjoining landowners requiring Blackacre and the four other properties to contribute to the maintenance of a little park on the corner of the block.  The covenant was inserted thirty years ago by the common owner of all the lots as he sold them off.  The park is weedgrown and neglected, but two recent buyers of burdened lots plan to restore it. 

	4.  A survey indicates that Blackacre as described in all the recorded deeds is in fact 18 inches shorter on the back side than the parties believed and the existing fence would indicate (i.e. the fence is 18 inches past the property line on the neighbor’s land).

Fiske is your client.  He is not very concerned about any of the items except the zoning.  He is trying to decide whether to close or not.  The contract calls for closing in thirty days and there is a “time is of the essence” clause applicable to closing.  He may try to negotiate a price reduction, but he needs to know where he stands legally.  Describe and explain his legal options in the absence of a new agreement, the foreseeable countermoves, and the likely outcomes.  If the outcomes would depend on additional facts, say what they are and what difference they would make. 



End of Examination
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