FAMILY LAW
SPRING 2018 FINAL EXAM

The same rules apply on this final exam as applied to the midterm exam:

· it is closed-book
· there are seldom right or wrong answers, especially to the essay questions.  I am instead looking for your identification of the issues and your analysis and application of the principles we have discussed this semester
· if you believe you do not have enough information to answer a particular question, please list the information you need or the questions you might ask 
· you do not need to cite case names
· [bookmark: _GoBack]The exam is designed to take no more than 3 hours.  I have suggested the time to spend on the essay questions, but they are mere suggestions
· please answer the essay questions using these 2 guidelines:
a. write without legalese (write as if you are a staff writer for The New York Times and your readers have no legal training), and
b. be as succinct as possible—quality is better than quantity


Short Answer Questions (each is worth 2 points and should take 2 minutes):

1. Who has standing to challenge a void marriage and when must the challenge be made?

2. Who has standing to challenge a voidable marriage and when must the challenge be made?

3. What is the marital presumption?

4. Identify two of the purposes of/for child support.

5. Identify two constitutionally permissible restrictions on marriage.

6. What is the constitutionally minimum standard of proof for termination of parental rights and why do you think that is so?

7. What is the test for determining whether a statute involving abortion is constitutional?

8. Is a gift of money included in an obligor’s gross income for the purpose of calculating child support?   How do you determine if the money was, in fact, a gift?

9. Identify 5 ways to become a parent.

10. If you represent a wife who will be awarded $100,000 in a divorce case, would you advise her to have the funds characterized as alimony or a property settlement?  Why?






Short Essay Questions (each is worth 10 points):


11. Identify 3 rights of cohabitants and list the attributes/factors of the relationship that courts have found justifies recognition of those rights (should take 10 minutes).


12. Your client, Anna, plans to be married in 60 days and asks you whether she should have a prenuptial agreement.  She is 35 years old, the chief operating officer of a small tech company, earns $250,000 per year, and owns assets worth approximately $2,000,000--a home, art collection, and stocks.   How will you answer her questions:

a. what is the purpose of a prenuptial agreement? 
b. is it a good or bad idea to have one?
c. what information must be in the prenuptial agreement?
d. when should the prenuptial agreement be written and given to her fiancé?
e. what can she do to make the prenuptial agreement as “rock-solid” as possible, so that she can be reasonably assured that it will be enforced if she and her fiancé ever divorce?

(should take 15 minutes).


13. Your client, Ralph, has scheduled an appointment to meet with you in a divorce case that has yet to be filed—he hopes to retain you and have you write and file a Petition for Divorce next week.  He came home from work early yesterday and found his wife, Susan, and the next door neighbor in bed, naked.  Last night, Susan admitted that she has been having an affair with the neighbor for 6 months.  The neighbor is unemployed and Susan has been paying the mortgage on his home, the utilities, and his child support obligation for his two daughters.  Altogether she’s paid $35,000 for him.  She’s been using an investment account that she and Ralph have at Fidelity.  Ralph rarely looks at the account statements, so he was completely unaware of Susan’s expenditure of the $35,000 on behalf of the neighbor.

Ralph emailed you several questions he wants you to answer at your meeting:

a. what does he have to prove to get a fault-based divorce?
b. will it help him to get more of the marital assets if he proves fault?
c. will you take the case on a contingency fee basis?
d. will you represent him if he signs a fee agreement that says you can keep whatever you can collect of the $35,000 she spent on behalf of the neighbor?
e. if it’s going to be very expensive to go to trial, what alternatives to litigation might help keep costs down?
f. he is worried about being humiliated if information about Susan’s adultery becomes public knowledge.  Is there anything you can do to keep that information private?
g. he wants the parties’ 12 year old twin daughters to know about Susan’s adultery, however.  What do you advise him to do?
h. if he gets a fault-based divorce, will it help him win primary residential responsibility (physical custody) of the girls?

(should take 20 minutes).


Longer Essay Questions (each is worth 20 points and should take 30 minutes):

14. Donna and Jack divorced 3 years ago.  They have two children:  Lauren, who is 15 years old;
and David, who is 12.  Donna has parenting time every week from Sunday at 6:00 pm until Thursday at 6:00 pm.  Jack has from Thursday and 6:00 pm until Sunday at 6:00 pm, also every week.  They live in Manchester, about 3 miles apart, in the same school district.  Donna’s parents live in Philadelphia, Pennsylvania, where Donna and her sisters were raised.  She has two sisters—Betty, who lives in Nashua and has twin 12 year old daughters;  and Amy, who lives in Cape May, New Jersey, about a 7-hour drive from Manchester.  Amy has a 16 year old daughter and a 12 year old son.

Jack’s parents live in Sunapee (NH) and he has a brother who lives in Manchester.  His brother 
has two teenage children who are very close to Lauren and David.  Jack’s parents have
Lauren and David, and their other two grandchildren, at their lakeside home every third weekend, for the whole weekend.  The kids all love being together and enjoy swimming, fishing, and boating.

Donna is regional manager for Johnson & Johnson.  Her annual salary is $125,000.  The company just offered her a promotion and raise, to $175,000 per year, but the position is in Philadelphia.  She is excited about the offer not only because of the salary increase, but also because she can live near her parents and her sister, Amy.  She told Lauren and David about the possible move.  Lauren is very upset because she does not want to leave her father, friends and grandparents.  She is an excellent student and has heart set on going to Dartmouth College, where she has a good chance of being accepted in light of her excellent grades and her sport-crew.  Her best friend’s father is the women’s crew coach and has already told Lauren that she is an exceptional rower and he’ll help get her in to the school.  David, on the other hand, is very excited about the possible move to Philadelphia.  He and his cousin (Amy’s son) have always been very close, although they only see each other 4 times a year.  He also loves city life and especially Philadelphia, with its old buildings, museums and art schools.  He has wanted to be an architect for as long as he can remember and hopes to get into University of Pennsylvania’s program for teenagers.  The program meets once a month, for a full weekend, and teaches architecture and design.

Jack is disabled after being injured while in the Navy.  He receives military disability benefits of $4,800 per month.  Lauren and David get a small benefit because of Jack’s disability—they each receive $300 per month until age 18.  For obvious reasons, Jack does not want Lauren and David to move to Philadelphia.  He will miss them terribly.  His disability makes it impossible for him to drive or sit in a car, bus or train for the hours it takes to get from Manchester to Philadelphia.  He was a pilot in the Navy and his disability was caused by a malfunction in the fighter jet he was flying on a training mission.  He has developed a phobia about flying and has not been on a plane ever since his injury.     He is convinced that Donna wants to move to Philadelphia not because of the job promotion at Johnson & Johnson, but because of her old boyfriend, who lives there.  He knows that Donna and her old boyfriend were calling and texting each other for 2 years before she and Jack divorced and he blames the boyfriend for the breakup of the marriage.  

Jack’s parents are so upset about the possible move that they have set up a trust that will provide support for Lauren and David of $1,500 per month for each child.  The one condition for the support payments is that Lauren and David must live in New Hampshire.  The grandparents’ intent is to counter Donna’s argument that a move to Philadelphia will benefit the children financially.

Jack has come to you for advice.  What are the chances that Donna will be able to move to Philadelphia with Lauren and David?


15. Heather and Noah have been married for 22 years.  They have three children:  Heidi, who is 16
years old;  Billy, who is 11;  and Meg, who is 9.   Heather was a high school teacher for the first 6 years of the marriage, but when Heidi was born she became a stay-at-home mother.  Noah agreed that the children would be best off if Heather stayed home with them, but ever since Meg started full-time kindergarten 4 years ago, he has insisted that Heather go back to work.  Noah is not concerned about money—he is a senior partner in a law firm and earns $360,000 a year—but he resents that Heather can volunteer at the children’s school, go to their school events, and do whatever she wants to do while he has to work at least 60 hours a week.

Heather objects to going back to work.  She claims that Noah promised that she would never need to work again.  She gave up her teaching career in reliance on his promise.  She hosted dinner parties for other the law firm’s partners and their spouses while Noah was working his way up the ladder.  She arranged events for the firm and was instrumental in connecting the firm with its biggest client—the professional football team her 80 year old grandfather owns.  Her grandfather is a billionaire and Heather is one of his three grandchildren.  Heather’s parents told her that she is a 1/5 beneficiary of his will;  she might inherit as much as $250,000,000 after his death.

Heather filed for divorce last week.  Noah has retained you to represent him in the divorce.  He expects that Heather will not agree to share custody of the children, so he wants to know about what he might expect to pay in child support.  He is adamant about not paying alimony and wants at least 65% the marital estate—the net value of his and Heather’s assets is a little more than $4,000,000.  You run the child support guidelines and see that Noah can expect to pay $9,000 per month.  He’s willing to give Heather the marital home, which has no mortgage and is worth $750,000.  He argues that $9,000 per month of non-taxable child support and a large and beautiful home with no debt is more than enough for Heather and the children.   He recognizes that he will still have $21,000 income every month, after paying child support, but thinks it’s nevertheless reasonable.  He is the one who worked so hard all these years to make it to senior partner.  His skills are what make him so successful.  Heather can get her teaching certificate renewed after a year of taking classes and can thereafter easily earn $55,000 a year.  Her parents have always showered her and Noah (and the three children) with cash every year, have taken them on vacations twice a year, and gave them $100,000 years ago to make the down payment on the marital home.  Noah also knows that Heather will inherit a ton of money from her grandfather, although he does not know how much.

Noah wants to know:

a. Will he likely have to pay the full guidelines child support of $9,000 per month?
b. What could he argue to pay something less?  
c. He totaled the cash gifts from Heather’s parents throughout the marriage and they average $75,000 per year.  Will the gifts be included in Heather’s income?  He thinks they should because, with his child support payments, she will be very well off;  she and the children will have far more than they need.
d. Will he likely have to pay alimony?  If so, how much and for how long?
e. Will the gifts from Heather’s parents be included in her income when the court decides whether to award alimony?
f. What are his chances of getting 65% of the marital estate? 
  






True/False Questions (each is worth 1 point and should take 1 minute):

16.  The state where a marriage took place always has jurisdiction to grant a divorce, 
 decide custody, and divide property							True/False	

17.  A pregnant woman, after her fetus has reached viability, must notify her husband 
 that she intends to get an abortion								True/False

18. A marriage that is valid in the state where it took place is valid in every other state	True/False

19. In a community property state, a spouse’s separate property (e.g. the property
s/he brought to the marriage) always remains his/her separate property		True/False

20. A grandparent has a constitutional right to visitation with a grandchild			True/False 

21. The UCCJEA defines “home state” as the state where the child has lived for 
the most recent 30 days									True/False

22. Child support cannot be modified if the obligor (payor) voluntarily leaves a job	True/False

23. The court’s final property division in a divorce case can be modified if a party
unexpectedly becomes disabled after the divorce						True/False

24. Domestic violence, if it occurred outside the presence of the parties’ children, is 
irrelevant when deciding custody								True/False

25.  Following a divorce, a mother can withhold parenting time from the father when 
 he owes a child support arrearage of $10,000 or more					True/False 



EXTRA CREDIT QUESTIONS—you can only choose one of them to answer (you will not be given credit for answering both, unfortunately).


Extra Credit Question #1 (4 possible points):

After listening to the program about forced sterilization during our last class, you feel compelled to write an editorial for publication in your local newspaper.  The editorial is in opposition to an argument voiced by a candidate running for Congress.  The candidate believes that illegal immigration, especially by pregnant women, is out of control.   Pregnant women are coming to this country in unprecedented numbers to give birth here so that their babies will be US citizens.  The candidate proposes something that originated in a think tank in Washington DC.  The proposal gives these women a choice:

a. if they agree to be sterilized after their babies are born, they and their babies will be given US citizenship and allowed to live permanently in this country.  If they have older children who are not US citizens, those children will not be given citizenship, however, and they will not be allowed to enter the country;
b. if they do not agree to be sterilized, their babies will lose their citizenship and they and their babies will be deported 30 days after the birth.

The proposal is premised on the argument that these pregnant women want, most of all, to have babies who will be US citizens immediately at birth.  If their babies are citizens, the mother can eventually become citizens.  And statistics show that these women, once they are in this country, will have an average of 2.5 more babies while still here.  By giving these women what they want, they will probably agree to be sterilized.  Thereafter, only they and their one baby can stay in this country.  For every woman sterilized, 2.5 fewer babies will be born.  Therefore, for every 1,000 pregnant women who enter the country illegally and agree to be sterilized, 2,500 fewer babies will be born here in future years.  But if for some reason these women do not agree to be sterilized, by denying their babies citizenship and then deporting the two of them, other pregnant women will have no incentive to try to enter the country illegally.  It is a win-win.

Your editorial cannot be longer than 200 words.  You hope to convince your fellow citizens that this proposal is cruel and runs afoul of many of our country’s fundamental principles.   What will you write?


Extra Credit Question #2 (4 possible points):

You are legal counsel for the state senate Committee for Public Health.  The Committee wants your opinion about how far it can go in restricting abortion—ideally, the state wants to prevent all abortions or, in the alternative, to have the most restrictive laws in the country.   Here are 5 proposals from state senators for language to include in the legislation.  Please explain, in a total of 200 words or fewer, which of them will likely survive a constitutional challenge by Planned Parenthood.  

A. A physician shall not perform an abortion upon a pregnant woman when it has been
determined that the unborn child has a detectable fetal heartbeat, unless, in the physician’s reasonable medical judgment, a medical emergency exists.


B. The United States is 1 of only 7 nations in the world that permits nontherapeutic or elective
abortion-on-demand after the 20th week of gestation. In fact, fully 75% of all nations do not permit abortion after 12 weeks' gestation, except (in most instances) to save the life and to preserve the physical health of the mother. 

Medical and other authorities now know more about human prenatal development than ever before including that: 
· Between 5 and 6 weeks' gestation, an unborn human being's heart begins beating. 
· An unborn human being begins to move about in the womb at approximately 8 weeks' gestation. 
· At 9 weeks' gestation, all basic physiological functions are present. Teeth and eyes are present, as well as external genitalia. 
· An unborn human being's vital organs begin to function at 10 weeks' gestation. Hair, fingernails, and toenails also begin to form. 
· At 11 weeks' gestation, an unborn human being's diaphragm is developing, and he or she may even hiccup. He or she is beginning to move about freely in the womb. 
· At 12 weeks' gestation, an unborn human being can open and close his or her fingers, starts to make sucking motions, and senses stimulation from the world outside the womb. Importantly, he or she has taken on "the human form" in all relevant aspects. 

The majority of abortion procedures performed after 15 weeks' gestation are dilation and evacuation procedures which involve the use of surgical instruments to crush and tear the unborn child apart before removing the pieces of the dead child from the womb. The Legislature finds that the intentional commitment of such acts for nontherapeutic or elective reasons is a barbaric practice, dangerous for the maternal patient, and demeaning to the medical profession. 

Abortion carries significant physical and psychological risks to the maternal patient, and these physical and psychological risks increase with gestational age. Specifically, in abortions performed after 8 weeks' gestation, the relative physical and psychological risks escalate exponentially as gestational age increases.  The risks to the maternal patient include depression; anxiety; substance abuse; and other emotional or psychological problems. 

Based on the above findings, it is the intent of the Legislature, through this act and any regulations and policies promulgated hereunder, to restrict the practice of nontherapeutic or elective abortion to the period up to the 15th week of gestation. 

C. No person shall intentionally perform or attempt to perform an abortion of an unborn
child without first providing the pregnant woman with an informational document including resources, programs, and services for pregnant women who have a diagnosis of fetal genetic abnormality and resources, programs, and services for infants and children born with disabilities.

D. Each physician who performs or induces an abortion which does not result in a live birth must
insure that the remains of the child are disposed of by interment or cremation.

E. The Director of Public Health shall develop a website with materials that inform a pregnant
woman about family planning information, of publicly funded agencies that are available to assist in family planning, and of public and private agencies and services that are available to assist her through the pregnancy, upon childbirth, and while the child is dependent, including, but not limited to, adoption agencies. The materials shall be geographically indexed; include a comprehensive list of the available agencies, a description of the services offered by the agencies, and the telephone numbers and addresses of the agencies; and inform the pregnant woman about available medical assistance benefits for prenatal care, childbirth, and neonatal care and about the support obligations of the father of a child who is born alive. The department shall ensure that the materials described in this section are comprehensive and do not directly or indirectly promote abortion or abortion services.





 










