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FAMILY LAW – SPRING SEMESTER 2017

The rules for this exam are the same as those for the mid-term exam:

1. no books or notes are allowed;
2. citations to specific cases are not necessary;
3. your grade will depend on:
a. identifying the issues,
b. analyzing the facts and the principles of law we have discussed, and
c. the persuasiveness of your analysis;  
4. if you believe that you do not have enough information to answer the question(s), please identify what information you want to know and the reason(s) why—proper identification of missing information can result in as much credit as a “correct” or “full” answer;  and
5. the exam is designed to take slightly less than three hours to finish and, if you have time, you can answer the last question for possible extra credit.


QUESTION #1 – TRUE OR FALSE (5 POSSIBLE POINTS):

When considering whether to award alimony and the amount of any award, the general rules are that the court can consider:

a. a spouse’s possible bonus at the end of the first year following 
the divorce if the spouse is able to meet his 
employer’s sales quota for the year				TRUE/FALSE

b. a spouse’s valuable Picasso painting, given to the spouse by 
her aunt 2 years after the parties married			TRUE/FALSE

c. a spouse’s physical disability					TRUE/FALSE

d. the marital home, given to the spouse, in her name only, 
by her father as a wedding gift					TRUE /FALSE

e. a spouse’s gambling losses of $250,000 during the last 2 
years of the marriage						TRUE/FALSE






QUESTION #2 – SHORT ANSWERS (10 POSSIBLE POINTS):

a. What application does the US Constitution’s Full Faith and Credit Clause have to family law cases?

b. What are 2 important interests furthered by application of the Full Faith and Credit Clause?

c. What are some constitutionally permissible restrictions on marriage?

d. Name two important State’s interests in adoption.

e. If adoptions in the State are “closed”—so that no information about the birth parents of adoptive parents is disclosed to the other or to the adopted child—are there any circumstances when a court may nevertheless order disclosure?

 
QUESTION #3 – HYPOTHETICAL (12 POSSIBLE POINTS):

You are the chair of the Family Law Section of your State Bar Association and
have been asked to present proposed legislation to your Governor to try to win his support.  The Family Law Section advocates recognition of prenuptial agreements for unmarried couples and believes those agreements should be just as legally enforceable as prenuptial agreements for married couples.  The State legislature has been hostile to that idea for years.  
Your proposal to the Governor needs to be convincing in order for her to take
the political risk of supporting legislation that may not pass.   You should address the following:

a. What other legal rights do unmarried couples have?
b. What are the important factors when considering whether unmarried couples should have those legal rights?
c. What are some public policy reasons for extending those legal rights to unmarried couples?


QUESTION #4 – HYPOTHETICAL (10 POSSIBLE POINTS):

	Your client, Bob, has an appointment with you tomorrow and will be asking your opinion about the merits of his request for primary residential responsibility (a/k/a physical custody) of his twin 14 year-old daughters,  Abby and Jennifer.  You know certain facts about the case because you represented him in a personal injury lawsuit last year.  You know that:
	He and his wife, Betty, married 18 years ago.  When they married, both worked as sales people at LL Bean and earned approximately $30,000 a year.   Betty was promoted to management 1 year before the twins were born.  Her income doubled, to $60,000.  Bob hated his job and his performance showed it—his income gradually decreased to $25,000 a year by the time of the twins’ birth.  Betty took a leave of absence when the twins were born but 3 months later grew restless.  Bob continued to work, but his income was not enough to support the family.   They had to borrow money from family members in order to pay their household bills.  He and Betty agreed that if she returned to the workforce and could financially support the family, he would quit work and become a stay-at-home father.  She was rehired by LL Bean when the twins were 6 months old, at a yearly salary of $60,000.  She was quickly promoted thereafter and is now Chief Operating Officer, a position that pays $200,000 a year.  

You know that Bob is a loving and devoted father and Betty is a loving and devoted mother.   During a phone call to set up tomorrow’s appointment, Bob tells you that he should have primary residential responsibility because Betty’s job responsibilities are extensive and she has little time to be involved with the twins’ daily lives.  Before you can give your opinion about his request, you need to know additional facts, so you write a list of 10 questions to ask Bob.  What are your questions?     


QUESTION #5 – MORE SHORT ANSWERS (10 POSSIBLE POINTS):

· List the elements of marriage in general. 

· What, in general, is the definition of fraud that qualifies for an annulment?

· List two examples of fraud that are generally sufficient to entitle a party to an annulment.

· Name at least 4 different types of fault.


QUESTION #6 – MORE TRUE/FALSE (18 POSSIBLE POINTS):

1. List 5 factors the court generally considers when deciding property division in a divorce.	

2. Who has standing to challenge a void marriage and when 
can/must the challenge be made?

3. What, in general, is the legal standard for modifying child support? 		
4. What, in general, is the legal standard for modifying alimony?
5. What, in general, is the legal standard for modifying custody?

6. The legal standard for modifying a court’s property distribution, after a Decree of Divorce is issued, is easier to satisfy than the legal standard
for modifying alimony						TRUE/FALSE			 
7. Examples of voidable marriages are:
a. a marriage based on immigration fraud		TRUE/FALSE
b. a marriage between siblings				TRUE/FALSE

8. What are the legal consequences of declaring a marriage void
vis-a-vis voidable?

9. List 3 examples of unethical conduct by a family law practitioner.


QUESTION #7 – HYPOTHETICAL (10 POSSIBLE POINTS)

	You are the law clerk for Family Court Judge Bill Gorley.  He is hearing an adoption case for a 2 year old child (John), whose mother (Becky) has decided to relinquish her parental rights and wants the child to be adopted by her best friend and best friend’s husband (Melinda and Dave).   Becky is determined to have the adoption go through and has not been terribly forthcoming with information.  In fact, when asked by Judge Gorley for the name of John’s biological father, says she has “no idea.”  The Judge is suspicious and asks for a memorandum on the following questions:

1. Where should he look to try to find information about John’s biological father?

2. Assuming that the biological father can be located, what facts should
Judge Gorley ask Becky at the Pretrial Hearing so that he can decide whether the father’s consent to the adoption is constitutionally required?  

	
QUESTION #8 – HYPOTHETICAL (15 POSSIBLE POINTS):

	Kent and Margi were divorced in 2010.  They have two sons:  Jim, who is 12 years old;  and Sam, who is 15.  The Final Parenting Plan awards Kent and Margi joint decision-making authority for the boys and Margi has primary residential responsibility for them.  Kent has parenting time for the first, second and fourth weekends of the month, from Friday evening until Monday morning.  Kent is a pharmaceutical sales rep and has a demanding work schedule—he travels almost every weekday. On Mondays and Fridays, he has to leave his home by 7:00 am and returns at 4:00 pm.   On Tuesdays, he leaves his home by 7:00 am and is on the road until he returns to his home on Thursdays at 4:00 pm.
	Kent lives in Boston and Margi lives in Marblehead, Massachusetts, about a 45-minute drive away.  The boys grew up in Marblehead, go to school there, and play on a traveling youth hockey team every year from November 1 to April 1.  They are stand-out players and hope to play for an Ivy League college and then professionally.  

	Kent’s parents live in Marblehead.  Margi’s mother lives in Marblehead and her father lives in Boston.  The boys are quite close to all of their grandparents and between April 1 to November 1 (when the traveling hockey team is not playing), they all see each other as often as possible.  

	Kent’s income fluctuates year to year.  With the release of a new and popular pharmaceutical, his income can spike to $200,000 a year.  In other years, it falls to $75,000.  His child support obligation is $1,000 per month, but he is not consistent paying it.  Over the last 2 years, he has paid very little—he owes $19,000 in unpaid support as of last month.  Margi has just filed her third Motion for Contempt.  She has also filed a Motion to Relocate with the boys to Doylestown, Pennsylvania, about a 5-hour drive from Boston.  She works for, Burnedout, a fire investigation company based in Marblehead.  The company recently offered her a promotion to a managerial position.  The position comes with a $20,000 increase in her yearly salary.   And the position has a travel benefit—Burnedout has an 8-passenger private jet for its 8 top executives to travel between Doylestown and Marblehead on weekends.  Most of the executives live in the Marblehead area but need to spend most weekdays in Doylestown, at least for the next few years, because Burnedout just received enormous business contracts from three insurance companies in the Doylestown area.  Margi and the boys are allowed to fly for free on the company jet  if there is space;  i.e. if some of the top executives are not on the flight.

	Both boys are ambivalent about the possible relocation.  The nation’s premier youth hockey coaching facility is in Doylestown.   It requires a big time commitment—students participate from April 15 to October 15 and have practices 4 days a week and at least one game every other weekend.  The boys have long wanted to go to that facility.  

Jim, the younger boy, has had a rough time in school in Marblehead.  He has a learning disability and qualifies for limited special education services, but the school has been reluctant to provide the services.  Kent and Margi are constantly battling the school to do more for Jim.   The school in Doylestown is cited as the #1 school in Pennsylvania for providing special education services.   Jim has also been the subject of cyber-bullying.  He has one close friend in Marblehead but is otherwise a loner.

	Sam does very well in school in Marblehead.  His grades are excellent and he is popular, has many close friends, and has had a steady girlfriend for the last year.    

1. If you are Margi’s lawyer, what arguments will you make when asking the court to allow the relocation?
2. If you are Kent’s lawyer, what arguments will you make in opposing Margi’s request to relocate?

3. If you are the judge hearing the case, what other facts would you like to know before making a decision whether to grant or deny the relocation?


QUESTION #9 (5 POSSIBLE POINTS):

	George and Jill have been married for 3 years.   They have a 3 month old baby girl, Tory.   Jill is 19 years old, just graduated from high school, and is a stay-at-home mother.  George is 28 years old and works second shift (4:00 pm until midnight) for an auto manufacturing facility.  He is controlling and demeaning.  He calls Jill a “lowlife,” “simpleton” and “slut.”  He frequently accuses her of cheating on him and thinks that her former boyfriend, who lives only one block away, has been stopping by to see Jill when George is working.  George installed a hidden tv camera and voice recorder in his and Jill’s bedroom, hoping to catch her and her former boyfriend having sex.  He also secretly installed a GPS on Jill’s cell phone so he can track her whereabouts.

George has a bank account in his name only, into which his pay is deposited.  He will not allow Jill to have her own account and gave her a debit card with a $200 limit so that he can track her spending.  He does not allow her extended family members or her friends to come see her and does not allow her to see any of them unless he is with her.   Last year, during a heated argument, he punched and kicked their bedroom wall and said that if she ever decides to give up being a stay-at-home mother to find a job, she “will get what’s coming to her.”   Later that night, she overheard him on his cell phone say to someone “bones are easier to break than walls.”  She does not think he knew that she was near enough to hear the conversation, however.

George is growing increasingly paranoid at work and at home.  He believes, without any evidence, that his co-workers are trying to sabotage his work to get him fired.  He also believes that Jill has been communicating with his co-workers to arrange to temporarily stay in their homes if she decides to leave her marriage.  

Jill is your client and asks:

A. Did George commit domestic violence?

B. If so, in what ways will the domestic violence be relevant if she files for divorce?   In other words, is domestic violence relevant to any, some, or all of the issues the court must decide in a divorce?  Which ones?


	QUESTION #10 (5 POSSIBLE POINTS)

	Joe and Anne were divorced in New Mexico in April 2015.  Anne has primary residential responsibility for their 12 year old daughter, Greta, and Joe has parenting time every other weekend, from Saturday at 5:00 pm until Sunday at 5:00 pm.  He is obligated to pay child support of $500 per month.
	
	In December 2015, Joe moved from New Mexico to Montana.  He stopped seeing Greta and stopped paying child support.  Anne lost her job in January 2016, and can no longer financially support herself and Greta.  Two months later, in March 2016, she and Greta move to South Dakota, where her parents and siblings live.  She and Greta move in with her parents, who are generous and not only do not charge for rent or utilities, but also buy all of the groceries for Anne and Greta.

	In March 2017, Anne registered the New Mexico Divorce Decree in a court in South Dakota and filed a Motion to Modify and Enforce—she wants to suspend all of Joe’s parenting rights and enforce his child support obligation.   Joe was served with a copy of the motion in South Dakota, when he is visiting with his mother in Des Moines.  He returned to Montana, where he filed a Motion to Modify his child support obligation in the court in Missoula.

	The pertinent uniform laws that all states have adopted are:

Uniform Child Custody Jurisdiction and Enforcement Act:

 Section  12:  Initial Child-Custody Jurisdiction. – 

    I. A court of this state has jurisdiction to make an initial child-custody determination only if: 
       (a) This state is the home state of the child on the date of the commencement of the proceeding, or was the home state of the child within 6 months before the commencement of the proceeding and the child is absent from this state but a parent or person acting as a parent continues to live in this state. 
       (b) A court of another state does not have jurisdiction under subparagraph (a), or a court of the home state of the child has declined to exercise jurisdiction on the ground that this state is the more appropriate forum, and: 
          (1) The child and the child's parents, or the child and at least one parent or a person acting as a parent, have a significant connection with this state other than mere physical presence; and 
          (2) Substantial evidence is available in this state concerning the child's care, protection, training, and personal relationships. 
       (c) All courts having jurisdiction under subparagraph (a) or (b) have declined to exercise jurisdiction on the ground that a court of this state is the more appropriate forum to determine the custody of the child. 
       (d) No court of any other state would have jurisdiction under the criteria specified in subparagraph (a), (b), or (c). 
    II. Paragraph I is the exclusive jurisdictional basis for making a child-custody determination by a court of this state. 
    III. Physical presence of, or personal jurisdiction over, a party or a child is not necessary or sufficient to make a child-custody determination. 

"Home state'' means the state in which a child lived with a parent or a person acting as a parent for at least 6 consecutive months immediately before the commencement of a child-custody proceeding. In the case of a child less than 6 months of age, the term means the state in which the child lived from birth with any of the persons mentioned. A period of temporary absence of any of the mentioned persons is part of the period.

 Section 13:  Exclusive, Continuing Jurisdiction. – 

    I. A court of this state which has made a child-custody determination consistent with Section 12 above has exclusive, continuing jurisdiction over the determination until: 
       (a) A court of this state determines that neither the child, nor the child and one parent, nor the child and a person acting as a parent have a significant connection with this state and that substantial evidence is no longer available in this state concerning the child's care, protection, training, and personal relationships; or 
       (b) A court of this state or a court of another state determines that the child, the child's parents, and any person acting as a parent do not presently reside in this state. 
    II. A court of this state which has made a child-custody determination and does not have exclusive, continuing jurisdiction under this section may modify that determination only if it has jurisdiction to make an initial determination under Section 12 above. 

Section 14: Jurisdiction to Modify Determination. – 

A court of this state may not modify a child-custody determination made by a court of another state unless a court of this state has jurisdiction to make an initial determination under Section 12, I(a) or (b) above, and: 
    I. The court of the other state determines it no longer has exclusive, continuing jurisdiction or that a court of this state would be a more convenient forum; or 
    II. A court of this state or a court of the other state determines that the child, the child's parents, and any person acting as a parent do not presently reside in the other state. 

Uniform Interstate Family Support Act:

Section 3:  Bases for Jurisdiction Over Nonresident. – 

    I. In a proceeding to establish or enforce a support order or to determine parentage of a child, a tribunal of this state may exercise personal jurisdiction over a nonresident individual or the individual's guardian or conservator if: 
       (a) The individual is personally served with notice within this state; 
       (b) The individual submits to the jurisdiction of this state by consent in a record, by entering a general appearance, or by filing a responsive document having the effect of waiving any contest to personal jurisdiction; 
       (c) The individual resided with the child in this state; 
       (d) The individual resided in this state and provided prenatal expenses or support for the child; 
       (e) The child resides in this state as a result of the acts or directives of the individual; 
       (f) The individual engaged in sexual intercourse in this state and the child may have been conceived by that act of intercourse; 
       (g) The individual asserted parentage of a child in the putative father registry maintained in this state by the department of health and human services; or 
       (h) There is any other basis consistent with the constitutions of this state and the United States for the exercise of personal jurisdiction.  

Section 7:  Continuing, Exclusive Jurisdiction To Modify Child Support Order. – 

    I. A tribunal of this state that has issued a support order consistent with the law of this state has and shall exercise continuing, exclusive jurisdiction to modify its child support order if the order is the controlling order and: 
       (a) At the time of the filing of a request for modification this state is the residence of the obligor, the individual obligee, or the child for whose benefit the support order is issued; or 
       (b) Even if this state is not the residence of the obligor, the individual obligee, or the child for whose benefit the support order is issued, the parties consent in a record or in open court that the tribunal of this state may continue to exercise jurisdiction to modify its order. 
    II. A tribunal of this state that has issued a child support order consistent with the law of this state may not exercise continuing exclusive jurisdiction to modify the order if: 
       (a) All of the parties who are individuals file consent in a record with the tribunal of this state that a tribunal of another state that has jurisdiction over at least one of the parties who is an individual or that is located in the state of residence of the child may modify the order and assume continuing, exclusive jurisdiction; or 
       (b) Its order is not the controlling order. 
    III. If a tribunal of another state has issued a child support order pursuant to the Uniform Interstate Family Support Act or a law substantially similar to that act, which modifies a child support order of a tribunal of this state, tribunals of this state shall recognize the continuing, exclusive jurisdiction of the tribunal of the other state. 
    IV. A tribunal of this state that lacks continuing, exclusive jurisdiction to modify a child support order may serve as an initiating tribunal to request a tribunal of another state to modify a support order issued in that state. 
    V. A temporary support order issued ex parte or pending resolution of a jurisdictional conflict does not create continuing, exclusive jurisdiction in the issuing tribunal. 

 Section 8: Continuing Jurisdiction to Enforce Child Support Order. – 

    I. A tribunal of this state that has issued a child support order consistent with the law of this state may serve as an initiating tribunal to request a tribunal of another state to enforce: 
       (a) The order if the order is the controlling order and has not been modified by a tribunal of another state that assumed jurisdiction pursuant to the Uniform Interstate Family Support Act; or 
       (b) A money judgment for arrears of support and interest on the order accrued before a determination that an order of a tribunal of another state is the controlling order. 
    II. A tribunal of this state having continuing jurisdiction over a support order may act as a responding tribunal to enforce the order.	

1. Which State(s) has/have jurisdiction to modify custody of Greta?

2. Which State(s) has/have jurisdiction to modify Joe’s child support obligation?

	
EXTRA CREDIT QUESTION (4 POSSIBLE POINTS):

	More and more Americans believe that a competent adult has or should have a constitutional right to die with dignity, meaning that s/he should have the right to decide when and where to die.  They argue that health, qualify of life, and death are fundamental rights that should not be interfered with by the State absent compelling and limited circumstances.   They speak out about the irony that the US Supreme Court has declared that forced feeding of pretrial inmates is cruel and unusual punishment, while putting tubes in and force feeding the terminally ill occurs daily in hospitals around the country.  One speaker put it this way:  “you can’t force-feed an accused terrorist, but you can stick tubes in my comatose mother and shove in nutrients in order to keep her alive.  It’s not what she or her family wants and she has said so many times when she was conscious.”

	What do you think?  Should there be a constitutional right to die with dignity?  If not, why not?  If so, what limitations or conditions might you impose so that, if laws are developed to allow it, the State’s interest in protecting life and health are adequately taken into account?
