Exam No. _______
Contracts Final Examination 

Professor Hurn							    	Fall 2018

Directions:  This exam is for three hours and is closed book.  Answer the multiple choice questions on the Scantron answer sheet provided.  Write or type your answers to the essay questions either in bluebooks or using the examination software.  Remember to put your exam number on the answer sheet, this paper, and the essays.  If something in a question seems missing or mistaken, please state a corrective assumption and proceed with your answer.  Caution: read carefully, familiar-looking questions have often been changed.   

Applicable law: Unless otherwise indicated in a particular question, please assume that all events occur in a U.S. state following typical modern contract law and the UCC (with no local amendments).  The Uniform Electronic Transactions Act (UETA) applies with no relevant exceptions. The common law statute of frauds applies except to the sale of goods, which is governed by UCC Article 2. If there is an issue in an essay that raises two or more major conflicting views of the proper rule, you should indicate the different outcomes under each rule.  

Multiple Choice Questions
(Up to 75 minutes suggested)

1.  Jimmy is a seventeen-year-old who is very aware he looks as if he is about twenty-five.  Jimmy bought some very expensive high end speakers for his sound system from a local dealer.  In conversation before paying Jimmy told the clerk he was fresh out of the army, had a cooler full of beer waiting for him at home, and planned to have a very loud party with his friends.  When his parents found out about the speakers, they insisted he return them.  He attempted to return the speakers, although he admitted there was nothing wrong with them.  The manager explained that sound equipment was not returnable unless defective.  Jimmy then said he didn't have to accept that because he was a minor and he was disaffirming his contract.  In an action against the store, Jimmy (or his parent or guardian) will

a. win because the contract was voidable.

b. lose because he effectively ratified the contract by accepting the benefits.

c. lose because the contract has been fully performed.

d. technically win but may be subject to a counter-claim for fraud. 

2.  In a state that still recognizes the efficacy of an instrument under seal, the obligee 

a.  may enforce it despite lack of consideration or detrimental reliance.

b.  benefits from a much longer statute of limitations in a suit for breach.

c.  both a. and b. are correct.

d.  neither a. nor b. is correct. 

3.  The owner of some classic and antique automobiles received a letter from a prospective buyer that offered $20,000 for a 1963 Camaro convertible in mint condition.  The offeror had just seen it at a car show and spoken with the owner.  This was a good price—near the top of the range that such cars were going for. Owner immediately texted the offeror “I accept yr offr 4 Camaro.”  Unknown to the owner, the buyer had intended to offer only $18,000 but had mistakenly typed “$20,000.” Buyer did not discover the error until the time to take delivery (which he refused).  Buyer has records and witnesses that prove the number was in fact a mistake.

a.  There is no contract, because the parties attached materially different meanings to the price term.

b.  There is no enforceable contract, because the buyer is entitled to rescission due to a mutual mistake as to a basic assumption.

c.  There is a contract formed at a price of $18,000, as the buyer intended.

d.  There is a contract formed at a price of $20,000, regardless of the buyer’s true intention.

4.  At the start of winter, grumpy old Professor told an 18 year-old neighbor: “Any time it has snowed, if you come over before 7:00 AM and completely shovel my walks and driveway I’ll pay you $20.”  This worked well for the first two snowfalls.  On the third, Neighbor arrived before 7:00 AM and started shoveling.  However, the snow was falling so hard that he made little progress, grew tired, went home, and never finished the job.  Professor didn’t get to work on time and had to hire others to do the job for $50 (it was a big storm).  Professor claims neighbor legally owes him at least $30.

a. Professor is right because he reasonably relied on Neighbor’s prior practice.

b.  Professor is right because commencement of performance was an implied promise to continue.

c.  Professor is wrong because his offer was for a unilateral contract.

 d.  Professor is wrong because an open-ended promise like this is not an offer.

5. Shorty owed Lefty fifteen thousand two hundred thirty-two dollars.  His debt was not in dispute, it was past due, and Shorty didn’t have the cash.  He e-mailed Lefty with a proposal— he would immediately pay Lefty one half the debt if Lefty would treat it as payment in full.  Lefty himself needed some quick cash, so he e-mailed back “proposal accepted.”  Shorty paid as agreed.  A few months later Shorty came into an inheritance.  Lefty found out and demanded the remainder of the original debt.  Shorty refused.  In the majority of states, if Lefty sues his money:

a.  Shorty will win because the e-mails and payment were a completed accord and satisfaction. 

b.  Shorty will win because the parties made a new contract supported by consideration.

c.  Shorty will lose because the debt was for a liquidated sum and not in dispute.

d.  Shorty will lose because Lefty’s agreement was procured by economic duress.


6.  Unless otherwise specially agreed, which of the following terminates the power of acceptance under an option contract?

a.  Revocation.

b.  Counteroffer.

c.  Death of the offeror.

d.  None of the above terminates the power of acceptance. 

7.  Brown sent Green an offer by ordinary mail.  Green sent back a counter-offer by ordinary mail.  However, two days after mailing his counter-offer, Green reconsidered.  Market conditions were changing rapidly.  He dispatched an acceptance by overnight express.  If the counter-offer arrives first

a.  There is a contract on the terms of the original offer.

b.  There is a contract on the terms of Green’s counter-offer.

c.  There is no contract yet, but Brown can treat the acceptance as a counter-offer and bind Green to Brown’s original terms by accepting it.

d.  There can be no contract unless Brown accepts Green’s original counter-offer.

8.  Same facts as above, except Green’s acceptance arrived first.  

a.  There is a contract on the terms of the original offer.

b.  There is a contract on the terms of Green’s counter-offer.

c.  There is no contract yet, but Brown can treat the acceptance as a counter-offer and bind Green to Brown’s original terms by accepting it.

d.  There can be no contract unless Brown accepts Green’s original counter-offer.


9.  Hunter owned a water-slide amusement park worth between $400,000 and $650,000.  Lake was interested in buying it.  Anticipating it would take some time and expense to get to any final agreement, they signed a form they found on the internet.  They filled in some blanks. It said:

The parties agree to negotiate in good faith toward a final purchase and sale contract of: 

[here was a comprehensive description of all the property that would be involved.] 

For 60 days neither party will entertain any proposals that would be inconsistent with the contemplated transaction.  Each party will bear his own expenses.  Premature termination of negotiations would involve lost time and possible opportunities as well as wasted expense.  Therefore, the parties agree that a party terminating negotiations earlier than agreed shall pay the other a break-up fee of $5,500 as liquidated damages. After 60 days, if no P & S contract has been signed, either party is free to terminate negotiations.
 
On the 45th day, Hunter signed a purchase and sale contract with a third party.  Learning of this, Lake wants his $5,500.  If he brings suit

a.  Lake should lose because there is no duty of good faith in negotiation.

b.  Lake should lose because the alleged contract was fatally indefinite.

c.  Lake should lose because Smith’s promise is illusory.

d.  Lake should win. 


10.  Buyer offered to buy 1,000 widgets from Seller.  Both are merchants, but this was their first transaction. The offer was on a purchase order form that conspicuously said: “This offer is expressly conditional on Seller agreeing to all of its terms and no others.”  Seller sent an ordinary confirmation, matching the P.O. in all respects except it also added: “Any disputes related to this transaction will be resolved by binding arbitration according to the Commercial Arbitration rules of the American Arbitration Association.”  Neither party paid any attention.  The widgets were delivered and paid for.  Buyer later sued for serious non-conformities in the goods.  There is no usage of trade regarding arbitration in the widget industry. Seller has moved for an order compelling arbitration. 

a.  The motion should be granted because of the “last shot” rule.

b.  The motion should be granted because of the strong public policy favoring arbitration.

c.  The motion should be denied because the offer was expressly conditional on its acceptance.

d.  The motion should be denied because this has become a 2-207 (3) case and the Code has no gap filler regarding arbitration.

11.  Alexandra loaned her friend Beth $1,200 in consideration of her promise to repay it at $100 per month.  Beth made two monthly payments of $100 each then became unemployed.  Beth defaulted, but Alexandra felt sorry for her and didn’t press her for the money for over three additional years.  After that, Beth inherited some money and made one additional payment of $100.  A lawyer then told her, correctly, the local statute of limitations on this kind of loan was two years after default. She refused to pay more, and, now angry, Alexandra has sued her for the remaining $900 of the loan.

a.  Alexandra will win because otherwise Beth would be unjustly enriched.

b. Alexandra will win because the late payment is an implied promise to pay the otherwise barred debt.

c.  Alexandra will lose because even if the late payment is an implied promise to pay the otherwise barred debt, that implied promise is not supported by consideration.

d. Alexandra will lose because she has waived her claim. 

12.  Seller and Buyer orally agreed to transfer Seller’s ten-acre vacant lot for $30,000.  Buyer planned to put in a small residential subdivision.  They delayed putting the contract in writing and had not arranged a time to hand over the deed.  However, Seller permitted the Buyer to enter the land and build, at Buyer’s expense, a model house to show potential buyers.  Seller now refuses to complete the conveyance and Buyer wants to sue.

a.  Buyer will lose because of the Statute of Frauds.

b.  Buyer may win specific performance because of part performance or substantial, foreseeable action in reliance.

c.  Buyer may win money on a restitution claim to the extent the house and any other improvements have enhanced the value of Seller’s property. 

d.  The court will grant either b. or c. 

13.  Buyer and Seller are merchants.  Buyer ordered by telephone 50 cases of dot matrix printer ink at $100 per case, for shipment in 30 days.  Seller sent a signed confirmation that correctly described the items, shipping date, and price, but misstated the quantity as three dozen (36) cases.  Nothing further happened until the delivery of 50 cases. By that time Buyer had found a cheaper source.  Buyer refused delivery and denied there was a contract.   Seller has found notes about the original order taken by the sales department.  They show 50 cases— the number stated in the confirmation was mistaken.  Seller is making a claim for damages based on the contract for 50 cases.

a.  Seller can enforce a claim, but only for three dozen cases.

b.  Seller can enforce the claim because Seller sent a sufficient signed confirmation and incorrect statements in an Article 2 memorandum are not fatal.

c.  Seller cannot enforce the claim because the confirmation was demonstrably incorrect.

d.  Seller cannot enforce the claim because Buyer signed no writing.

14. Sean knew his friend Boyle needed some office space and Sean had an option on a suitable building. Sean exercised his option and contacted Boyle, to see the space. During their walk-through Sean told Boyle the building was in good condition and ready for immediate occupancy.  Boyle was delighted and signed a contract to purchase the building. Trusting Sean, Boyle did not include in the contract an inspection contingency and power to terminate if dissatisfied with the condition of the building. The written contract says nothing about the physical condition.  However, one it its pre-printed terms was:

This property is being sold “as is.”  

Before closing, Boyle learned from a neighbor who remembered when the building was first constructed.  He said he was pretty sure it was full of asbestos, now known to be a deadly hazard.  It was and Boyle wants out of the contract.  Under the majority rule:

a.  The contract is voidable for material misrepresentation only if Seller was aware of the asbestos.

b.  The contract is voidable for material misrepresentation without regard to Seller’s state of mind. 

c.  The contract is not voidable because the “as is” clause defeats the justified reliance element necessary for a misrepresentation case.

d.  The contract is enforceable as there was no misrepresentation.

15.  Contractor was building a house for the grandson of the founder of the Reading Pipe Company.  He ordered from a plumbing supply company sufficient Reading Pipe for the work, to be delivered on December 19.  The shipment arrived near quitting time on that day.  Several lengths of pipe (about a tenth of the shipment) were clearly marked “Acme Pipe Company.”  Seeing this, Contractor refused delivery of the entire shipment, had it put in a safe place, and called Supplier to come pick it up.  Supplier did so but sued Contractor.  Supplier is:

a. Not entitled to any recovery.

b. Entitled to the profit he would have made on the conforming portion of the shipment.

c. Entitled to the profit he would have made with an allowance for any actual loss caused by the non-conformity.

d. Entitled to the profit he would have made on the sale.

16.  Prospective Buyer and Seller entered a written contract for the sale of a commercial building.  One of its terms was:

Buyer may arrange, at Buyer’s expense, a physical inspection of the property on or before March 21.  Buyer may terminate this contract and recover all deposits if Buyer is dissatisfied with the physical condition of the property and gives Seller written notice of such dissatisfaction before 5:00 PM, local time, March 23.  If notice is not timely given all objections as to the physical condition are waived.

Buyer gave notice of dissatisfaction, but on the morning of March 24.  In this case

a.  Unless Seller can show some damage, the condition was substantially performed and Buyer’s termination is effective. 

b.  The condition will be excused to avoid a forfeiture.

c.  The delay will be excused unless there is a time is of the essence clause in the contract.

d.  Buyer has waived all objections as to the physical condition and is bound by the contract.

17.  Same facts as above, but in this case the notice was timely.  However, Seller suspects the dissatisfaction was a pretense just to get out of the contract.  In this situation

a.  As this involved an express condition, Buyer’s termination was effective without regard to Buyer’s state of mind. 

b.  If Seller can persuade the fact finder that a reasonable person in the position of the Buyer would have been satisfied, the attempted termination will be ineffective.

c.  Buyer’s termination will be effective however objectively unreasonable if he persuades the fact finder that it was in fact honest— that he was sincerely dissatisfied.  

d.   Buyer will lose only if Seller persuades the fact finder that his dissatisfaction was a dishonest pretext. 

18.  Which of the following is admissible despite a total integration clause and the Parol Evidence Rule.

a.  Evidence that the writing was missing an important, agreed term that was accidentally left out.

b.  Evidence that the stated consideration was not paid.  

c.  Evidence that the parties previously agreed not to enforce one of the written 	terms.

d.  Both a. and b. describe admissible evidence.  

19.  Under the parol evidence and plain meaning rules, in interpreting a contract for services:

a.  A Court will consider extrinsic evidence on the question whether a writing is integrated.

b.  A Court will consider extrinsic evidence on the question whether a term in an integrated writing is ambiguous.

c.  Both a. and b. are correct.

d.  Neither a. nor b. is correct.

20.  Sergio, an adult, moved to town recently and joined a gym.  He read and signed a document that included the following:

The Club provides space and equipment to members of all skill levels.  Improperly used, the equipment can be very dangerous.  Each member is responsible for his or her own workout routines, for using the equipment safely, and for behaving responsibly in interaction with the other members.  By signing this and in return for the privileges of membership I hereby waive any claims I might have for injuries caused by the negligence of any person and agree not to sue the Club or its directors, officers, employees, or agents on account of any such injury.

Sergio has been gravely injured.  Due to faulty maintenance by Club staff, one of the heavy pull-down machines was unstable and tipped over on him when he attempted the exercise for which it was designed, breaking his pelvis and several ribs.  When sued, the Club defended with the exculpatory agreement.  This defense should:

a.	Fail because “any person” does not sufficiently identify negligence by the Club as distinct from negligence by other members. 

b.	Fail because this is not the sort of injury that could reasonably have been contemplated by Sergio.

c.  Fail because the agreement was not supported by consideration.

d.  Succeed. 

21.  Landlord leased to Tenant who lawfully assigned the lease to Assignee who assumed the duties. Landlord is aware of the assignment and assumption and accepted rent from the Assignee.  However, Assignee has defaulted on recent payments to Landlord and is bankrupt—suit against him would be useless.  The original Tenant has substantial income and assets.  Landlord

a.  may collect the future payments and the missing payments from the original Tenant. 

b. may collect only future payments due from the original Tenant. 

c.  has waived any claim against the original Tenant.

d.  has no claim against the original Tenant.

22.  Great Educators, Inc. hired young Professor Barkley to give six public lectures on developments in Neuroscience for $18,000 during his summer break at $3,000 per lecture.  To its surprise, ticket sales for the series were poor, so Great Educators cancelled the series, paid Barkley for one lecture and refused to pay any more.  It was too late to get any comparable work and Barkley was a bit burned out on research and scholarship, so, on a whim, he took a part-time job as a life guard at the local beach.  He had a great time, although he earned only $5,000.  If Barkley sues Great Educators, he is entitled to:

a.  $18,000 because the breach was willful.

b.  $15,000 because the alternative employment was not remotely comparable.

c.  $10,000 because he actually mitigated his damages.

d.  $1 because he repudiated the contract when he took alternative employment.

[bookmark: _GoBack]23.  Your Client recently bought some valuable paintings from a reputable dealer.  One of them has since been discovered to have been stolen, and the original owner's insurance company has recovered it from your Client.  Client wants her money back from the dealer.  Her best theory of action is:

a. recission and restitution for mutual mistake.

b. recission and restitution for innocent misrepresentation.

c. damages for breach of warranty.

d. Client has no theory which will allow recovery if Dealer is innocent

24.  This involves a contract for the sale of artificial paving “stones.” Buyer and Seller have exchanged writings that contain materially different terms.  The writings of each party expressly preclude acceptance of any varying terms.  Despite this, Seller delivered and installed the pavers. Some of them cracked when winter weather was unusually severe.  Now there are disputes about the extent of warranties of performance.  These are matters on which the writings of the parties conflict.  In this situation:

a.  There is no enforceable contract, and seller has a quasi-contractual right to 		recover the reasonable value of the goods supplied.

b.  There is an enforceable contract on the terms of the last communication before
	Seller installed the robots.

c.  There is an enforceable agreement made up of the terms from each party which 		match, plus the supplementary terms from the Uniform Commercial Code.

d.  Either a. or b. depending on whether, from the particular evidence presented, the factfinder concludes that a reasonable person would interpret the actions of the addressee of the last communication as a manifestation of assent.  

25.  Burke hired Abbot to shingle his roof.  Half-way through the job, through no fault of either party, the house burned down. The contract says nothing about this.

a. Abbot’s duty is discharged.

b. Abbot’s duty is discharged, but Burke owes him the fair value of his partial performance.

c.  Abbot’s duty is suspended, but if Burke rebuilds a house with the same size and type roof, Abbot must shingle it.

d.  Burke must reimburse Abbot for his expenses up to the time of the fire.

Essay I
(up to 45 minutes suggested)

	Candice and Gloria were cousins.  Their recently deceased great-uncle Larry was a bachelor and left everything he owned to his great-nieces in equal shares— each had half ownership of each item.  There was very little cash, but the walls of his rented apartment were covered with old drawings and paintings.  

Candice was a single mother with a low income, a sickly child, and substantial unpaid medical bills.  Her cousin Gloria had married a wealthy man who indulged her interest in 19th Century art by setting her up in a gallery.  Having only visited Larry’s apartment once when she was in college, Gloria was not sure, but she thought there might have been some by Nathaniel Goodrich, whose work was becoming better known and scarce, with sharply rising prices. 	  
 
	Gloria approached Candice, telling her, truthfully, that marketing the art could take a long time.  She said she knew Candice needed money and that, on the chance there was something valuable she would take a gamble and buy Candice’s share immediately for $10,000.   Candice agreed.  She took the money and paid off most of her debts.  

	It turns out there were several Goodrich originals and some other valuable stuff.  It was much more than Gloria could handle, so she placed them with Sotheby’s for auction.  The estimated sale value of Gloria’s lot in the catalogue totaled over $200,000 Unexpectedly Candice learned of the auction.  Before she could act, the auction was over and Gloria had over $200,000 even after Sotheby’s commission.  She feels cheated.  She has come to you for help.  She wants either half the money or the paintings.  Explain each of her legal options, any foreseeable defenses, and any plausible replies.   

Essay II
(up to 45 minutes suggested)

	Strong Grip, Inc. (SG) manufactured magnets for various computer companies who used them to make solid, break-away connections for power-cords.  A steady supply of so called “rare earths” are essential inputs.  They had a requirements contract with Exotic Importers (EI) to buy this material.  After several years of a good relationship, SG’s managers have become concerned.  There are rumors that, due to supply constraints and increasing prices, Exotic Importers was facing financial difficulties, had been paying its Asian suppliers slowly, and might soon be cut off.  The most recent shipment to SG was delivered late enough to risk them being unable to meet their obligations to some of their customers.  Arranging cover would be possible only with one other importer who was insisting on making a long-term contract very soon— one that would require breaking off the contract with Exotic importers.   

There is a further complication.  A couple of months ago, due to a clerical error, SG’s payment  to EI was delayed, arriving a full month late.  EI protested and said that this forced them to slow-pay their supplier, who had informed them that another such delay would be treated as a material breach and the supplier would terminate EI’s contract.

You represent SG.  They are considering terminating the contract with EI and switching to the cover source.  Due to “Just in Time” inventory management, even a brief interruption in SG’s supply could put them in breach of important contracts with major customers. 

	SG’s managers want to know their legal options and the legal risks for each.


End of Examination
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