Exam No. _________

Contracts Final Examination 

Professors Hurn & Liu							    Fall 2013

Directions:  This exam is for three hours and is closed book.  Answer the multiple choice questions on the Scantron answer sheet provided.  Write or type your answers to the essay questions either in bluebooks or using the examination software.  Remember to put your exam number on the answer sheet, this paper, and the essays.  If something in a question seems missing or mistaken, please state a corrective assumption and proceed with your answer.  

Applicable law: Unless otherwise indicated in a particular question, please assume that all events occur in a U.S. state following typical modern contract law and the UCC with no local amendments.  The common law statute of frauds applies except to the sale of goods, which is governed by UCC Article 2.  The majority (New York) version of the parol evidence rule applies.  If there is an issue in an essay that raises two or more major conflicting views of the proper rule, you should indicate the different outcomes under each rule.  

Multiple Choice Questions
(Up to  minutes suggested)

1.  Under modern U.S. contract law parties have a duty of good faith in

a.  negotiation.

b.  performance.

c.  enforcement.

d.  both performance and enforcement. 


2.  Acceptance under an option contract (exercise of the option) when not otherwise agreed is 

a.  effective on dispatch

b.  effective on receipt. 

c.  effective when the offeree is notified of receipt.

d.  effective on dispatch if, and only if, it is actually received. 


3.  By letter, Abbot sent Williams a legally sufficient offer to buy Williams’ antique dining room furniture.  Then Abbot died.  Before learning of Abbot’s death, Williams dispatched a letter of acceptance and hired an expensive shipping company to crate and deliver the furniture.  Neither party was a merchant.  In this situation

a.  Abbot’s estate is bound because of the mailbox rule.

b.  Abbot’s estate is bound because of the detrimental reliance regarding shipping expense.

c.  Abbot’s estate is not bound because Williams has not commenced performance.

d.  Abbot’s estate is not bound because there is no contract.

4.  Brown sent Green an offer by ordinary mail.  Green sent back a counter-offer by ordinary mail.  However, three days after mailing his counter-offer, Green reconsidered.  Market conditions were changing rapidly.  He dispatched an acceptance by overnight express.  If the counter-offer arrives first

a.  There is a contract on the terms of the original offer because acceptance was effective on dispatch.

b.  There is a contract on the terms of Green’ counter-offer.

c.  There is no contract yet, but Brown can treat the later arriving acceptance as a counter-offer and bind Green to Brown’s original terms by accepting it.

d.  There can be no contract unless Brown accepts Green’ original counter-offer.

5.  Automobile Dealer orally made arrangements with Customer to sell him a new sports car with a striking new design. Dealer had ordered several from the factory.  Customer signed a detailed order form and paid a cash deposit of $1,000.  The place on the purchase contract where Dealer’s representative was to sign is blank. There are no other signed writings.  Before delivery of the vehicle a series of favorable articles and industry awards made this particular model car unexpectedly desirable and the market rose steeply.  The Dealer now refuses to make delivery, has insisted that the contract was “never finalized,” and has tendered a refund of the $1,000.  Customer has offered to pay the price stated on the form he signed.  In an action by Customer against Dealer: 
  
a.  Customer should win because the Statute of Frauds does not apply to this 	     transaction.

b.  Customer should win because a substantial deposit on a single item is sufficient to make a contract for sale of goods enforceable.

c.  Dealer should win because the Statute of Frauds makes the contract unenforceable against the Dealer.

d.  Dealer should win because Customer can prove no loss.

6.  Smith owned a resort campground worth between $600,000 and $750,000.  Jones was interested in buying it.  Anticipating it would take some time and expense to get to any final agreement, they signed a form they found on the internet.  They filled in some blanks. It said:

The parties agree to negotiate in good faith toward a final purchase and sale contract.  For 60 days neither party will entertain any other proposals.  Each party will bear his own expenses.  Any breach of this agreement will involve lost time and possible opportunities that would be difficult to estimate as well as wasted expense.  The parties agree that a breaching party will pay to the other $3,000 as liquidated damages.
 
On the 45th day, Smith signed a purchase and sale contract with a third party.  Jones wants his $3,000.

a.  Jones should lose because there in no duty of good faith in negotiation.

b.  Jones should lose because the $3,000 is an illegal penalty.

c.  Jones should lose because the promise is illusory.

c.  Jones should win. 

7.  Your Client recently bought some valuable paintings from a reputable dealer.  One of them has since been discovered to have been stolen and the original owner's insurance company has recovered it from your Client.  Client wants her money back from the dealer.  Her best theory of action is:

a. recission and restitution for mutual mistake.

b. recission and restitution for innocent misrepresentation.

c. damages for breach of warranty.

d. Client has no theory which will allow recovery if Dealer is innocent. 



8.  An alleged contract for the sale of goods will fail for uncertainty or indefiniteness when

a.  It lacks a price term.

b.  It lacks a place for delivery

c.  It lacks a delivery date.

d.  It lacks a quantity term.

9.  Seller and Buyer orally agreed to transfer Seller’s old ten-acre orchard for $30,000.  They neglected to put the contract in writing and had not arranged a time to hand over the deed or the money when the season arrived to put in new trees.  Seller permitted the Buyer to enter the land and, at Buyer’s expense, remove unproductive trees and plant replacements.  Seller now refuses to complete the conveyance and Buyer wants to sue.

a.  Buyer will lose because the alleged contract lacked a closing date, making it too indefinite. 

b.  Buyer will lose because of the Statute of Frauds.

c.  Buyer may win specific performance because of part performance or action in reliance.

d.  Buyer is entitled to all remedies for breach because the Statute of Frauds is no 	longer applicable to this contract. 


10.  Generally the law is hostile to what it calls forfeitures. In which of the following situations is the law most likely to permit or impose a forfeiture:

a. Misrepresentation by a fiduciary.

b. Knowing breach of contract.

c. Failure of an Express Condition. 

d. Delay in performance when there is a liquidated damages clause. 


11.  Which of the following is required for a binding modification of a written contract for six months of services when the contract contains a “No Oral Modifications” clause?

a.  fresh consideration.

b. a written waiver.

c.  a signed writing.

d.  none of the above is necessarily required.

12.  Jimmy is a seventeen-year-old who is very aware he looks as if he is about twenty-five.  Jimmy went to a computer store and bought several hundred dollars of software for cash.  Nothing was said or asked about his age.  A few days later he attempted to return the disks, although he admitted there was nothing wrong with them.  The clerk explained that unsealed software was not returnable unless defective.  Jimmy then said he didn't have to accept that because he was a minor and he was disaffirming his contract.  In an action against the store, Jimmy (or his parent or guardian) will

a. win a refund of his money.

b. lose because he will be estopped to assert his infancy.

c. lose because the contract has been fully performed.

d. lose because infancy does not apply to contracts under Article 2 of the Commercial Code. 

13.  This involves a contract for the sale of industrial robots. Buyer and Seller have exchanged writings that contain materially different terms.  The writings of each party expressly preclude acceptance of any varying terms.  Despite this, Seller delivered and installed the robots and Buyer put them into use. Now there are disputes about liability for faulty installation and the extent of warranties of performance.  These are matters on which the writings of the parties conflict.  In this situation:

a.  There is no enforceable contract, and seller has a quasi-contractual right to 		recover the reasonable value of the goods supplied.

b.  There is an enforceable contract on the terms of the last communication before
	Seller installed the robots.

c.  There is an enforceable agreement made up of the terms from each party which 		match, plus the supplementary terms from the Uniform Commercial Code.

d.  Either a. or b. depending on whether, from the particular evidence presented, the factfinder concludes that a reasonable person would interpret the actions of the addressee of the last communication as a manifestation of assent.  

14.  Which of the following is admissible despite an integration clause and the Parol Evidence Rule.

a.  Evidence that the writing was not in fact an integration.

b.  Evidence that the stated consideration was not paid.  

c.  Evidence that the parties previously agreed not to enforce one of the written 	terms.

d.  Both a. and b. describe admissible evidence.   

15.  The owner of an organic seed business died and his executor (who knew nothing about seeds) was selling off the inventory.  A former customer came by and bought (on credit) several thousand dollars worth of seed which the deceased owner had marked “Nicotania.” There are dozens of common varieties of Nicotania.  The customer believed it was seed for Nicotania Rustica, a semi-wild tobacco grown for making insecticide.  Before putting in the crop and contracting with the insecticide company, the customer test-sprouted a few seeds and discovered they were Nicotania Virginica Sherazi— a fine, rare smoking tobacco equal in value to Rustica  but useless for his purposes.  If the customer has any plausible argument for returning the seed and avoiding payment it will be 

a.  Mutual Mistake

b.  Impracticability

c.  Frustration of Purpose	

d.  Unilateral Mistake

16.  Same facts as the previous question.  The best argument on behalf of the executor for holding the customer to the contract is

a.  The parties bargained in conscious ignorance.

b.  The customer had superior knowledge and skill. 

c.  The customer had accepted the goods as a matter of law. 	

d.  The customer received fair value.   
 

17.  The owner of HappyFace Insurance Agency, Inc. recently sold all its assets to Doughty & Grimm, Inc.  Among the assets was an assignable equipment lease and service contract with CyberCrunch Computers, Inc. for a fairly extensive office computer network.  The operative documents recited that HappyFace "assigned all rights and delegated all duties" in the lease and service contract, and that Doughty & Grimm "assumed" those duties.  If Doughty & Grimm fail to make the required payments, CyberCrunch may:

a. successfully sue HappyFace for the breach. 

b. successfully sue HappyFace because the purported assignment to Doughty & Grimm was only of pre-existing duties.

c. not successfully sue HappyFace because there was an effective delegation.

d. not successfully sue HappyFace because assignment coupled with delegation produces a novation. 

18.  Same facts as previous question except that Doughty & Grimm do pay, but CyberCrunch fails to provide the contracted services to them.  In that case, Doughty & Grimm may:

a.  successfully sue CyberCrunch for the breach.

b.  not successfully sue CyberCrunch because the purported assignment to them was only of pre-existing duties.

c.  not successfully sue CyberCrunch because these facts lack the elements of a novation. 

d.  successfully sue CyberCrunch because assignment coupled with delegation produces a novation.     

19.  Fisk bought a term life insurance policy from the Mutual Insurance Co. and named his own estate the beneficiary. The policy was small enough the company did not require a medical examination. In his application, Fisk lied and said he had never been treated for any disease or defect affecting his heart.  In fact Fisk had been treated for heart disease and was on anti-coagulent drugs.  A year later, needing money, Fisk assigned his policy to CashNow, Inc., a company in the business of buying insurance policies and annuities.  As it required, he allowed CashNow to review his medical records (and got a good price as a result).  He notified Mutual of the change in beneficiary, CashNow started paying the premiums, and he went off to Las Vegas.  Fisk later died of heart disease while the policy was in effect.  After investigation, Mutual refused payment on the grounds of fraud by Fisk.  There is no evidence CashNow knew of Fisk’s deception.  In this situation

a.  CashNow should be paid because it was an innocent purchaser for value without notice.

b.  CashNow should be paid because there was a Novation.

c.  CashNow should not be paid because the insurance contract is voidable by Mutual.

d.  CashNow should not be paid because the insurance contract was illegal.

20.  Builder contracted with Philanthopist/Owner to build a private art museum of unusual design.  As usual, there was a substantial hold-back.  The contract stated “Final Payment is Expressly Conditional on certification by a named architectural engineer, in his sole discretion, that the central dome will support five times the weight of the heaviest snowfall recorded by the U.S. Weather service in this area in the last century.”  The engineer refused to certify, payment was withheld, and Builder sued. In discovery, it was determined that the engineer made calculations, but that he used materially wrong figures for the surface area of the dome and double the correct weight figure.  There is no evidence he did this knowingly but the result was clearly wrong.  In this case

a.  Builder should win because the engineer’s action violated the duty of good faith.

b.  Builder should win because the engineer’s gross errors amounted to constructive fraud.

c.  Builder should lose because there is no evidence of fraud.

d.  Builder should lose because this is a condition of satisfaction of a non-party with a subjective standard.

21.  Burke hired Abbot to shingle his roof.  Half-way through the job, through no fault of either party, the house burned down. The contract says nothing about this.

a. Abbot’s duty is discharged.

b. Abbot’s duty is discharged, but Burke owes him the fair value of his partial performance.

c.  Abbot’s duty is suspended, but if Burke rebuilds a house with the same size and type roof, Abbot must shingle it.

d.  Burke must reimburse Abbot for his expenses up to the time of the fire.

22.  Burke hired Abbot to build a house on Burke’s lot.  Half-way through the job, through no fault of either party, the partially built house burned down.  The contract says nothing about this.

a. Abbot’s duty is discharged.

b. Abbot’s duty is discharged, but Burke owes him the fair value of his partial performance.

c.  Burke must reimburse Abbot for his expenses up to the time of the fire.

d.  Abbot remains bound to build a house in conformity with the original contract.

23.  Jones threatened to sue Smith on a legally invalid claim unless Smith released Jones from obligation on a legally valid debt.  To avoid the considerable expense of defense, Smith signed a written release of his claim.  Smith now regrets his action.

a.  Smith may sue on the original debt because release of an invalid claim is not consideration.

b.  Smith may sue on the original debt because the release was voidable due to duress by improper threat.

c.  Smith is bound because a written release is irrevocable.

d.  Smith is bound because the release is a binding contract.

24.  Peter paid Quentin $500 for a written, signed option to buy an identified parcel of Quentin’s land for a specified price within 90 days.  On day 60 Peter wrote Quentin, saying “It looks like my plans won’t work.  I won’t be exercising my option.”  This letter arrived on day 63.  However, Peter ran into a potential buyer of Quentin’s land (Roscoe) who would pay substantially more than the option price. On day 65 Peter wrote Quentin, saying “I have changed my mind.  Enclosed please find a cashier’s check for the option price.  I’ll pick up the deed next week.”  Quentin got this letter and the check on day 70.  He had done nothing in reliance on Peter’s prior letter, although he had learned of Roscoe’s interest and planned to negotiate.

a.  Quentin must sell to Peter because the option was validly exercised.

b.  Quentin must sell to Peter because he had done nothing in reliance on Peter’s apparent rejection.

c. Quentin may sell to Roscoe because Peter’s first letter terminated his power of acceptance.

d.  Quentin may sell to Roscoe because Peter’s second letter was a counter-offer.

25.  Under the minority (California) version of the parol evidence and plain meaning rules:

a.  The Court will consider extrinsic evidence on the question whether a writing is integrated.

b.  The Court will consider extrinsic evidence on the question whether an integrated writing is ambiguous.

c.  Both a. and b. are correct.

d.  Neither a. nor b. is correct.


Essay I
(up to 30 minutes suggested)

Grady and Mallory had a contract for Mallory to build a commercial office building on Grady’s land.  It was a typical contract with partial payment in stages as phases of construction were completed.  While Mallory was working on the roofing, he started hearing rumors that Grady was in grave financial trouble.   When the roofing was completed Grady did not pay for that phase.  When confronted, Grady said his architect had discovered that the shingles were of a lesser grade than specified in the contract.  This was true, although the substitution due to oversight, not intentional. The difference would not seriously impair the function of the roof or value of the building.  The amount Mallory saved by the substitution was a very small fraction of the withheld progress payment. 

You represent Mallory.  He is considering suspending performance or walking off the job.  He doesn’t want to do any more work because he thinks Grady is insolvent.  He wants his last progress payment (if he can get it), but is willing to make an adjustment for the different shingles.

Before he opens negotiations, Mallory wants to know what he can do if they fail.  He doesn’t want your business advice.    State and explain all of Mallory’s legal options and the possible consequences of each of them.

Essay II
(up to 60 minutes suggested)

[bookmark: _GoBack]Pam, a young lawyer, has not been dating for several years after breaking up with her ex-fiancée. Her girlfriends recently told her about a dating website named e-Romance, which claims on its web-page that using the service increases the chance of finding Ms./Mr. Right by 30%. Out of curiosity, she called e-Romance to double check the information. The e-Romance employee indicated over phone that e-Romance had not conducted any research regarding the effectiveness of the service, but was confident that 30% would only underestimate it. The employee also informed her that if a customer is not totally satisfied with the service she is free to back out anytime with a full refund. 

Pam decided to try the service given the liberty to withdraw freely and that the website offered as a promotion a 3-month free subscription. She provided relevant personal information, including three pictures, as required for membership registration, and set the privacy level only authorizing access by e-Romance members. She also ticked PROFESSIONAL as the searching criterion to filter potential matches arranged by e-Romance. She eventually clicked YES I AGREE on a digital document titled the Membership Agreement without bothering to review the whole document. 

For the first three months, e-Romance had only arranged three actual dates for Pam. All were with college students who had pretended online to be lawyers to get lucky or get free meals. Pam had to pay for the meal each time so she could get out as quickly as possible. She called e-Romance to complain. The employee pointed her to a user manual posted on the website, defining “PROFESSIONAL” as including college/graduate students. Pam realized it was a waste of time and money and stopped visiting the e-Romance website entirely.  However, she unexpectedly received a bill from e-Romance in the amount of $1000. When she checked the bill online, she was further surprised to discover her picture (without her name) was used on the e-Romance homepage to attract new customers. 

Pam found that the Membership Agreement includes the following provisions:

A. e-Romance shall not be liable for any imprecise or fraudulent information provided by its members or third parties. 

B. All e-Romance liabilities arising from its services are limited to $300 per membership.

C. e-Romance shall use its best efforts to protect the privacy of its members and assure the accuracy of the information it provides.

D. Notwithstanding the above, e-Romance may in its discretion use any materials or images posted by its members on the e-Romance website to promote the e-Romance service.

E.  e-Romance offers all new members a 3-month trial for free. Upon expiration of the 3-month trial the membership will automatically be renewed for a year for $1000 unless the member has, within the 3-month trial period, notified e-Romance in writing of her intention to cancel her membership.

F. If a member terminates the e-Romance service before one year, no refund will be provided and a termination fee of $600 will be charged. 

G. This Membership Agreement contains the entire agreement between the parties, and supersedes all previous agreements or representations whether written or oral between the parties regarding the subject matter.

Pam again called e-Romance demanding her picture to be taken down and threatening to terminate the membership. The employee agreed to delete the picture immediately but nothing happened after three days. 

Pam is currently weighing her option to sue e-Romance to terminate her membership, have her pictures taken down, and recover damages. 

Please outline and explain any plausible legal theories Pam may have, including the appropriate remedies, any foreseeable counter-arguments by e-Romance, and any appropriate replies.


End of Examination
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