Exam No. _________
[bookmark: _GoBack]Final Examination
Conflicts of Law


Spring 2018								    Professor Hurn

Directions:  This examination is for 3 hours, entirely open book and open computer.  You may use any written or printed materials you have or can access on line, but you may not consult any other person about your answers. 

Mark your answers to the multiple choice questions on this exam paper and hand it in at the end of the exam.  Answer the short answers and essays in a Word document bearing only your exam number.  Save a copy in case of mishap.  At the end of the exam, attach that document to an e-mail sent to registrar@law.unh.edu. 

Please do not fill your answers with quotations from cases or the Restatement or extracts from your outlines—answer the questions asked.  If something appears missing or mistaken, plainly state a corrective assumption and proceed with your answer. 

Unless otherwise stated in the question assume: 
	•  All relevant occurrences are within the United States.
•  All US states mentioned have long-arm statutes reaching to the full extent permitted by the US Constitution.
	•  The only potentially relevant treaties are the convention on Reciprocal 
		Enforcement of Arbitral Awards and the Hague Convention on service of 			process, which all relevant nations have signed. 
	•  There are no choice of law or forum clauses or arbitration agreements. 
	•  Except where a question says otherwise, assume the forum follows the 		    	approach of the Restatement (2nd) of Conflict of Laws. 


Multiple Choice
(up to 25 minutes suggested)

You may write a brief explanation of your answer in the space provided after each question.  This is not required or expected, but it will be considered if your answer is not the one expected by Professor Hurn.

1.  Pursuant to an enforceable consent to jurisdiction clause, Plaintiff, a national corporation, sued the former manager of its Mississippi operation in New York, recovering liquidated damages for breach of a Covenant not to Compete. The Covenant would have been void as against fundamental public policy in Mississippi, but the New York court followed the New York Choice of Law clause in the Covenant.  In an action in Mississippi to collect on the unpaid judgment, defendant moved alternatively to dismiss or for judgment as a matter of law.

___ a.  The motion should be granted because public policy is a defense to enforcement of a foreign judgment.

___ b.  The motion should be granted because Mississippi had a materially greater interest in the application of its law.

___ c.  The motion should be denied because Mississippi law was not applicable to the original suit.

___ d.  The motion should be denied based on the Full Faith and Credit clause.

______________________________________________________________________________________________
______________________________________________________________________________________________

2.  Plaintiff sued Defendant.  Defendant appeared and successfully moved to dismiss for lack of personal jurisdiction.  Before the relevant statute of limitations expired Plaintiff discovered evidence of much more extensive contacts between Defendant and the forum. Plaintiff filed a new suit in the same court on the same cause of action.  Defendant has moved to dismiss and objects to the introduction of the new evidence.  
___ a.  The motion should be granted because plaintiff’s action is barred by res judicata.

___ b.  The motion should be granted because plaintiff’s action in this state is barred by direct estoppel. 

___ c.  The motion should be denied because the first judgment was not on the merits.

___ d.  The motion should be denied because the statute of limitations has not run.   

______________________________________________________________________________________________
______________________________________________________________________________________________

3.  Four years ago Plaintiff was injured in State A, which has a five-year statute of limitations on such actions and notoriously conservative juries.  The Defendant happens to be subject to general jurisdiction in State B, its principal place of business and Plaintiff’s residence.  State B is convenient and known for large verdicts, so Plaintiff sued in State B four years after the accident.   State B has a three-year statute of limitation, a borrowing statute, and traditional law in regard to limitations.  Defendant has moved to dismiss relying on State B’s law. 

___ a. The motion should be denied because State A was the place of the injury.

___ b.  The motion should be denied because State B will “borrow” State A’s statute.

___ c.  The motion should be granted because State B is the parties’ common domicile so its substantive law should govern.

___ d.  The motion should be granted because the issue is procedural.  

______________________________________________________________________________________________
______________________________________________________________________________________________

4.  Two friends who were domiciled in State X went out for an afternoon drive. Shortly after crossing into State Y the driver negligently ran off the road, hitting a utility pole and causing gravely disfiguring injuries to the passenger.  Other than occasionally passing through, neither party had any significant contacts with state Y.  State Y caps tort recovery for pain and suffering at $250,000.  State X has no cap.  In choice of law, State Y follows the First Restatement of Conflicts.  State X follows the Second Restatement. If suit is brought in State X

___ a.  Pain and suffering damages will be limited because State Y is the place of injury. 

___ b.  Pain and suffering damages will be limited because State Y follows the First Restatement.

___ c.  Pain and suffering damages will not be limited because State X will follow its own procedural law.

___ d.  Pain and suffering damages will not be limited because State X follows the Second Restatement. 

______________________________________________________________________________________________
______________________________________________________________________________________________

5.  A suit on a contract was filed in state court in State A.  The contract contained a choice of law clause specifying the internal law of State X.  Because of complete diversity of citizenship and the large amount in controversy, the Defendant properly removed to the U.S. District Court for the District of A. One of the parties has now filed a motion for the Court to apply the choice of law principles of State X to determine the substantive law applicable to the issues in the case.  Should the motion be granted?  

___ a. The motion should be denied because State A’s choice principles govern.

___ b.  The motion should be denied because choice of law is procedural under the Erie Doctrine.

___ c.  The motion should be granted because the federal choice rule is to always enforce a contractual choice clause.

___ d.  The motion should be granted because choice of law is procedural under the Erie Doctrine.  

______________________________________________________________________________________________
______________________________________________________________________________________________


6.  Plaintiff was one of several victims of a mass tort.  All other victims joined in a prior suit and the Defendant was held liable after a full and fair trial.  Plaintiff has now moved in the second suit for summary judgment on liability. The motion should be

___ a.  Granted.

___ b.  Granted unless the court finds failure to join in the prior suit was without reasonable cause.

___ c.  Denied.

___ d.  Denied, and, if the court finds failure to join in the prior suit was without reasonable cause, it should dismiss the case.

______________________________________________________________________________________________
______________________________________________________________________________________________

7.  Driver and Passenger, both domiciled in State A, were driving from their home to a beach in State B where they were in an accident with a federal employee driving a government car in the course of his duties.  Both were severely injured.  Under the Federal Tort Claims Act they were obliged to sue in the U.S. District Court in State B.  Other than occasional beach outings, neither had any connection with State B.   State B limits non-economic damages in personal injury cases to $250,000.  State A has no cap.  State B follows the Second Restatement in tort cases.  A jury awarded each plaintiff $750,0000 for pain and suffering.  The defense moved to reduce this to $250,000.  The motion should be

___ a.  Granted because under the Tort Claims act the governing law is the law of the place of the injurious act or omission.

___ b.  Granted because measures of damages are procedural.

___ c.  Denied because State B would apply the substantive law of State A. 

___ d.  Denied because the Tort Claims Act has no limits on damages. 

Short Answers 
(up to 20 minutes suggested)

1. Please state briefly (without elaboration) a situation in which quasi in rem jurisdiction remains important despite the decision in Shaffer v. Heitner.

2. Please state briefly (without elaboration) how you would commence collection of a money judgment from an English court against a US defendant living and having non-exempt real estate in New Hampshire.

3. Please list (without elaboration) two different possible sites for in rem jurisdiction over a share of corporate stock represented by a certificate.  

4. Please state briefly (without elaboration) why grantors of an inter vivos trust of personal property are nearly always successful in having their choice of law followed even if its terms violate the law of their domicile.

5.  Please state briefly (without elaboration) the internal affairs rule.


Essay I
(up to 40 minutes suggested)

Liberty Publications, Inc. is a closely held business chartered by State L.  All its property, employees, and physical operations are in State L.  This is by design, as State L recognizes no rights of publicity for deceased persons that were not licensed during life.   State P is a popular retirement destination for the rich and famous and by statute has a broad protection of rights of publicity lasting 50 years after the death of the celebrity.  

Liberty is in the business of producing various sized posters with original, recognizable images of recently deceased celebrities.  Some are serious, appealing to fans and admirers.  Some are humorous or satirical.  Some are frankly pornographic. They market these at physical locations in State L and by mail order.  Their website shows the images (watermarked to prevent screen-capture or download piracy).  The terms of service are prominently displayed and require two unambiguous clicks for agreement, which is a prerequisite for any purchase.  The terms open with conspicuous, plain-language clauses that (1) select L law to govern all transactions and (2) consent to L jurisdiction and agree that the federal or state courts of L will be the exclusive forums for all disputes.  

The estates of several deceased celebrities filed a diversity suit against Liberty in the federal district court in State P.  They are seeking disgorgement of profits (which have become substantial) and an injunction against further use of their celebrities’ likenesses.  In conformity with P law, they served Liberty by registered mail to their listed agent for service in L and by service on the P Secretary of State, who also forwarded it to the registered agent in L.  

State P has a general consumer protection statute invalidating any contractual provision in a consumer transaction (which these are) that purports to make any state other than the consumer’s domicile or place of physical delivery an exclusive forum.  

Liberty has appeared and filed Rule 12 b motions to (1) dismiss for lack of personal jurisdiction and (2) dismiss for failure to state a claim as L law recognizes no such cause of action.  

Essay II
(up to 60 minutes suggested)

Employer and employee entered into a contract which included a covenant to assign any inventions conceived during the first six months after the end of the worker’s employment.  Employer is a large corporation with employees in about a dozen states.  The contract was negotiated and signed at the employer’s headquarters in State X.  The employee went through training in State X but was expected to work in State Y and did so, acquiring a domicile in that state.  Such a covenant is enforceable in State X, but is an illegal restraint of trade in State Y.

The contract had an enforceable consent to jurisdiction and choice of law clause, both specifying State X.  The choice clause is enforceable under the law of State X, but is void under the law of State Y whenever it would result in an outcome contrary to Y’s public policy.   The employee has quit and joined another employer in State Y.  The original Employer sued for declaratory judgment and an injunction in State X, the defendant employee has moved to dismiss based on the law of State Y.  

A.  Give the arguments for and against dismissal if State X follows the Second Restatement for choice of law.

B.  Give the arguments for and against dismissal if State X uses the Governmental Interests method for choice of law. 





Essay III
(up to 20 minutes suggested)

Joe Burtrum owned an antique Mercedes sedan.  Given its age, it was not required to be in the Certificate of Title system.  Joe came to regret not voluntarily titling the car when it was stolen from him.  The crime was unsolved.  Some months later in a different state (with which Joe had no relevant contact) it was used to transport drugs.  After notice by publication and a state court proceeding it was forfeited as a criminal instrumentality.   It was sold by the Sheriff under a local statute that declared that the purchaser at a lawfully conducted forfeiture sale took free of all claims.  Although not required to by the statute, the Sheriff put a notice of the sale on the online service Craig’s List and some similar sites.  The purchaser at the sale was a local regular who had seen the usual newspaper notices.  He paid a fair price. There were no irregularities in the sale.  The purchaser resold the Mercedes to a dealer from Joe’s state.  

While looking for a replacement, Joe discovered a catalogue listing for his car (Joe doesn’t use the internet).  After certain identification by VIN number, Joe demanded that the dealer turn it over to him.  The dealer refused.  

Joe has filed an action in replevin for return of the Mercedes.  All these facts have been stipulated by both parties, each of which has moved for Judgment as a Matter of Law.  What should the Court do?

End of Exam





Essay I
(up to 30 minutes)

Joe Burtrom owned a rare and very valuable semi-automatic pistol which was stolen from him in a burglary.  Some months later in a different state (with which Joe had never had any contact) it was used in a robbery and, after notice by publication and a court proceeding, forfeited as a criminal instrumentality.   It was sold by the Sheriff under a statute that declared that the purchaser at a lawfully conducted forfeiture sale took free of all claims.  Although not required to by the statute, the Sheriff put a notice of the sale on the online service Craig’s List.  The purchaser at the sale was a local regular who had seen the usual newpaper notices.  He paid a fair price. There were no irregularities in the sale.  The purchaser resold the pistol to a dealer from Joe’s state.  

While looking for a replacement, Joe discovered a catalogue listing for his pistol (Joe doesn’t use the internet).  Upon certain identification by serial number, Joe demanded that the dealer turn it over to him.  The dealer refused.  

Joe has filed an action in replevin for return of the firearm.  What are the arguments for and against him?  


Essay II
(up to 40 minutes suggested)

Seller, a resident of State A, owned a tract of real estate in State B, which she contracted to sell to Buyer (who was also a resident of State A).  Seller reneged and refused to convey, asserting various contract defenses.  

Buyer sued for specific performance in State A.  Seller appeared and presented his defenses.  The court entered a final decree requiring Seller to convey the property by deed.  Seller took an appeal, which is still pending, and has not yet delivered any deed.  
Buyer has now sued in State B to quiet title, giving notice to Seller by publication and certified mail in conformity with the local service statutes for such proceedings.  

Seller has specially appeared and moved to dismiss for lack of personal jurisdiction because Seller had inherited the land and had no other contacts with State B except to engage a local broker to show the property to various prospects, including Buyer.  Seller and Buyer had all their conversations and signed the purchase and sale contract in State A.  Seller, as permitted under local procedure, has also asserted defenses on the merits, including a fraud theory not asserted in the prior litigation.  

Buyer has moved for Summary Judgment based on the proceedings in State A.

Please state the issues and the various possible results, with your reasons.    



Essay III
(up to 70 minutes suggested)

Patient lives in Blue State.  Psychiatrist also lives in Blue State, but has her office in Red State.  Psychiatrist does no advertising as such, but is listed in the Blue State Yellow Pages, and about 10% of her patients are domiciled in Blue State.  She is a licensed doctor in both states. 

Patient had been under treatment by Psychiatrist for several years prior to the current dispute.  Therapeutic sessions were always in the office, but they also saw each other socially in both states.  As the social interaction became more frequent and flirtatious, the therapeutic sessions became less professional.  Finally, during one of the sessions Psychiatrist suggested to patient that his self-esteem would be considerably enhanced were they to start “sex therapy.”  The ensuing affair was intense, brief, ultimately known to the public, and calamitous.  Patient suffered psychological and reputational damage and wants to sue, essentially for malpractice.  

Blue State does not allow punitive damages.  However, such a relationship is presumed wrongful and damaging.  Blue State puts the burden of persuasion on the Doctor to show that there was no injury to the patient.   Blue State follows the Governmental Interests approach to Choice of Law. 

Under Red State law such a relationship is not necessarily wrongful.  If the Doctor can show she actually and reasonably believed the Patient understood the risks and had no intent to harm, there is no liability.  Otherwise this would be an intentional tort, permitting punitive damages.  The reasonableness standard is affected by a Red State procedure requiring all medical malpractice to first be evaluated by a medical board of review whose findings on liability and damages will, in the absence of settlement, be submitted to the jury as expert evidence.  Red State follows the Second Restatement of Conflicts. 

There are no other material differences in the law of the two states.  You are counsel for the Plaintiff-Patient.

A.  If you were to sue in Blue State, what would be your best arguments for the most favorable outcomes for your client and what responses are reasonably foreseeable.  

B. If you were to sue in Red State, what would be your best arguments for the most favorable outcomes for your client and what responses are reasonably foreseeable.

END OF EXAMINATION
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