Exam No.  __________
[bookmark: _GoBack]Business Associations
Final Examination

Professor Hurn									Fall 2017

Directions:  This exam is for three hours.  It is completely open book.  You may consult any written, printed, or electronic notes or resources.  However, you may not consult with or copy from any person.  

Type your answers in a Word document.  I suggest “saving” every few minutes.  

Title it “Fall 2017 BA Final exam by Student # [your exam number].”  

At the end of the time for the exam attach it to an e-mail to the Registrar:  lory.attalla@law.unh.edu   

Applicable Law:  Unless a specific question says otherwise, assume everything happens in a single U.S. state that has adopted the most recent versions of the 

[Revised] Uniform Partnership Act, 
Model Business Corporations Act, and 
Model Limited Liability Company Act and 
follows the Restatement (2nd) of Agency.  

Unless otherwise specified in a particular question assume that all partnership and LLC agreements and articles of incorporation have the necessary clauses exculpating partners, members, managers, directors, and officers from liability to the entity for negligence to the maximum extent permitted but otherwise have no special provisions for indemnification nor any limitations on the duty of loyalty.  

If something appears missing or mistaken, plainly state a corrective assumption and proceed with your answer. 

Essay I (up to 25 minutes suggested)

Owner of a small apartment building retained a Broker to sell it.  Broker assigned a sales associate who interviewed the owner about the condition of the building.  Owner said she did not want to make any representations about the condition of the building beyond statutorily required disclosures.  A prospective purchaser could have an inspection with the sale conditioned on satisfaction with the inspector’s report. She did, however, prepare a detailed rental history with occupancy, rents, and expenses for the last five years.  It was entirely accurate.  

Finding an interested buyer, the sales associate delivered the rental history and walked the prospect through the building.  The prospect e-mailed “this is a pretty old building, what kind of shape is it in?”  The associate replied “it could use a little sprucing up but as you can see, some tenants have been living there for years.  The place is safe and sound and all the systems work.”

Prospect bought the building and spent a considerable sum on renovations.  About a year after the closing, a prospective new tenant had an inspection done and discovered the aged HVAC system was rife with asbestos.  Remediation will be very expensive, especially as all the tenants must vacate at least temporarily.  Rescission is not an option.  Buyer kept the e-mails and has sued the Seller for damages for misrepresentation.

Who is liable for the losses and why?

Essay II (up to 30 minutes suggested)

Kim, Garcia, and Jones were three equal partners carrying on a practice as Certified Public Accountants under the properly registered trade name “Kim & Co.”  They were old-fashioned and conservative.  They proudly told their clients that they were not a limited liability partnership.  Their Partnership Agreement specified that the firm would continue as long as two of the three founders lived.  It also provided that the net profits of the firm would be distributed quarterly. 

Jones died, leaving his financial interest in the firm to his daughter Polly.  Kim and Garcia have truthfully told Polly that the firm lacks sufficient funds to buy out her share.  However, Kim and Garcia personally have substantial assets.  Polly has come to you.  Before engaging in negotiations, she wants to know her legal options for maximizing her recovery as soon as possible.  Using proper legal terminology, explain what her options are absent agreement by Kim and Garcia.  

Essay III (up to 50 minutes suggested)

A young associate of Dewey, Cheatham, and Howe (DCH), a limited liability law partnership, was assigned a routine incorporation.  A partner had spent plenty of time with the clients, Alice, Betty, and Cecilia.  The partner gave the associate a detailed memo with the chosen corporate name and instructions to copy the minority protections/major decisions terms from file X and the buy-sell terms from file Y but otherwise to track the statute. The partner checked the Secretary of State’s name index when the clients first consulted him, but as the name was an odd sounding Estonian phrase (Banketi Saal), so the associate did not bother to reserve it or check again before filing. 

The associate went to the window at the Secretary of State’s office near closing time on Friday presenting the two originals of the Articles of Incorporation and the firm’s check for the proper fee.  The clerk recognized the associate as working for DCH, assumed the firm had cleared the name, and took the Articles and fee.  The associate left, texted Alice “you are incorporated,” and left for a relaxing weekend on Cape Cod.  The last thing the clerk did was check the name index, discovering a recent unacceptably similar name on an unrelated corporation.  Alice, Betty, and Cecilia’s Articles were rejected for filing.  The clerk left a phone message at DCH, but everyone had left.  

The clients already had letterhead and business cards with Banketi Saal, Inc. on them.  Alice and Betty had already lined up their first big catering job (the annual fundraiser for a charity serving Estonian immigrants) and signed the contract first thing Monday morning.  Alice signed “Banketi Saal, Inc., by Alice, President.”  They also took a large deposit.  Unfortunately, the customer had a suspicious and fussy manager who had never heard of the new company, checked, and, of course, discovered there was no such corporation.   Customer immediately repudiated the contract by telephone, demanded its deposit back, and contracted on a rush basis with a much more expensive caterer.  They have sued Alice, Betty, and Cecilia personally for the deposit and the additional cost of the substitute caterer.  Alice, Betty, and Cecilia have counterclaimed for breach of contract and have impled DCH to indemnify them for any liability they might incur.  Outline and describe all the plausible theories Customer can assert against Alice, Betty, and Cecilia and that they can assert against Customer and DCH, and any foreseeable defenses and appropriate replies in either case. 

Essay IV (up to 50 minutes suggested)

Moe, Larry, and Curly were brothers and the original owners and directors of Blockhead, Inc., a small but prosperous company that made and sold sturdy, safe wooden toys and models.  Moe had 50 shares of Class A common stock, Larry had 30 shares of Class B common, and Curly had 20 shares of class C common.  All shares of all classes had the same financial and voting rights except that each class had the exclusive right to separately elect one of the three directors and to fill any vacancies in that director’s seat.  By a shareholder’s agreement, each director received a salary equal to their ratio (5/3/2) out of 2/3s of the corporation’s net earnings without counting the salaries.  There is no buy-sell agreement. 

Curly dies, leaving his shares to his daughter, Wavy, and creating a vacancy on the Board.  About the same time Moe, without telling anyone, set up a wholly owned corporation through which he acquired exclusive rights to sell a line of plastic toys.  It was called Plastic Loot, Inc. 

Moe then approached Larry and Wavy with a proposal to expand in general into plastic toys.  Larry seemed interested, but Wavy opposed on ethical and business grounds, preferring an environmentally conscious upscale market.  She took steps under the bylaws to call a special meeting of Class C shareholders and elected herself to her father’s old seat on the Board.  Moe, as President and Chairperson of the Board refused to “recognize” the election, claiming that Curly had never paid for his shares.  Wavy demanded to inspect the Board minute book which she was sure would indicate issuance of shares to her father and his voting without objection to routine corporate matters.  Moe refused.  Larry fieels weird, but won’t stand up to Moe. 

Moe then revealed his interest in Plastic Loot, Inc. and proposed to issue fifty shares of Blockhead to it in return for a minority interest in Plastic Loot.  At a Board meeting for which Wavy was not given notice, Moe moved to authorize the share swap.  Larry said he felt weird and wouldn’t vote for it as a director but would vote to call a special meeting of shareholders.  They did so, but did not give Wavy notice.  After full disclosure of Moe’s interest, the proposed share exchange passed 50-0 with Larry (class B) abstaining.  

Wavy has come to you and you have, (with some rather garbled pleadings you know you will have to amend) gotten a temporary restraining order against the officers and directors of both corporations preventing the issue or exchange of any shares pending further proceedings.

Now you have to decide on the further proceedings.  Wavy wants to put things back like they were in her father’s day.  Before you consider a negotiated settlement, you need to know your leverage. 

Set out all the plausible theories and remedies available to Wavy to undo Moe’s project, along with any foreseeable defenses and any appropriate replies.   


Short Answers (up to 20 minutes suggested)

1.  There are three actions or activities that are forbidden to 501(c)(3) corporations that would put their tax exemption at risk.  Briefly name or describe them. 

2.  Assume a Partnership is owned 50% by A, 30% by B, and 20% by C.   Unless the Partnership Agreement says otherwise, if the partners disagree on a matter involving the ordinary business of the firm, how will it be decided?

3.  In pass-through entities, the financial benefits are governed by Allocations and Distributions.  What is the main difference between these two concepts. 

4.  The common law writ, Quo Warranto, or its statutory successors can be used to determine whether a person has the right to hold a public or corporate office.  What is its other principal function?

5.  Name three common contingencies for which an equity-owners’ buy-sell agreement should provide. 
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