		Exam No. ____________
Administrative Process
Final Examination

Professor Hurn										Fall 2018					
Directions:  This examination is for 3 hours, entirely open book and open computer.  You may use any written or printed materials you have or can access online, but you may not consult any other person about your answers.  
 
Answer the questions in a Word document bearing only your exam number.  Save a copy in case of mishap.  At the end of the exam, turn in this test paper to the proctor and attach the Word document with your answers to an e-mail sent to registrar@law.unh.edu. 

Please do not fill your answers with quotations from cases or extracts from your outlines—answer the questions asked.  References to specific applicable sections of the APA may be appropriate and useful.  If something appears missing or mistaken, plainly state a corrective assumption and proceed with your answer. 
		
Closed Hypotheticals:  While I will refer to real agencies in these questions, I do not expect you to have knowledge of the underlying law or the actual operation of any of them, nor to research them during the exam.  If some of you were to have such knowledge or be lucky in such research, there could be a risk of unfair advantage.  

So, as to any particular agency, do not assume anything about its organic statute, internal organization, or history beyond what I give you.    Assume that whatever information I give you about an agency, its internal organization, and its previous activity is correct (even if it might not be).  I am looking for your knowledge of the Administrative Procedure Act, the Due Process Clauses of the U.S. Constitution, and the case-law interpreting and applying them in analysis of the hypothetical questions asked.  

Some of the fact patterns are long and detailed.  However, the suggested maximum times per question are very generous.  Please don’t feel obliged to fill up the time— I imagine an insightful and well prepared student might do a good job in two hours.  

Essay 1 (up to 60 minutes)

The National Highway Traffic Safety Administration (NHTSA) has a legislative mandate under Title 49 of the United States Code to issue Federal Motor Vehicle Safety Standards (FMVSS) and Regulations to which all manufacturers and importers of motor vehicles and items of motor vehicle equipment must conform. 

These FMVSS are regulations written in terms of minimum safety performance requirements and specify the tests used to demonstrate compliance.  The agency also has authority to conduct or supervise safety-related research.  These regulations and requirements have the purpose of assuring “the public is protected against unreasonable risk of crashes occurring as a result of the design, construction, or performance of motor vehicles and is also protected against unreasonable risk of death or injury in the event crashes do occur.”  This is NHTSA’s sole statutory mandate.   

Until recently NHTSA proposed no rules governing the design or testing of autonomous vehicles.  This has been intentional agency policy.  Instead, NHTSA has issued and annually updated a “Voluntary Guidance” document suggesting several topics designers and manufacturers should consider:

The National Highway Traffic Safety Administration (NHTSA) is fully committed 
to reaching an era of crash-free roadways through deployment of innovative 
lifesaving technologies. Recent negative trends in automotive crashes 
underscore the urgency to develop and deploy lifesaving technologies 
that can dramatically decrease the number of fatalities and injuries on 
our Nation’s roadways. NHTSA believes that Automated Driving Systems 
(ADSs), including those contemplating no driver at all, have the potential 
to significantly improve roadway safety in the United States.

The purpose of this Voluntary Guidance is to support the automotive 
industry, the States, and other key stakeholders as they consider and 
design best practices relative to the testing and deployment of automated 
vehicle technologies. 

This Voluntary Guidance provides recommendations and suggestions 
for industry’s consideration and discussion. This Guidance is entirely 
voluntary, with no compliance requirement or enforcement mechanism. 
[BTW this is a real quotation from the current voluntary guidance.]

However, people who are alarmed at the pace of development and deployment of autonomous vehicles in the absence of any regulation have drawn the attention of the President and the new Secretary of Transportation.

The NHTSA published in the Federal Register a notice of proposed rule-making including time, place, and a correct reference to its legal authority.  

The nature of the proceedings was described.  Written comments were to be received for 90 days. There would be no opportunity for live testimony.  Individuals who merely favored or opposed the rule could do so on a website that accepted “votes” (but only one per ip address).  Those wanting to comment further (but briefly) were to be directed to a dedicated blog which simply repeated the formal notice with space for comments of up to 500 words, again only one per ip address.  A junior NHSTA staffer would be assigned to prepare a weekly summary of these comments and send it to senior staff.  More extensive inputs were to be directed to the agency’s General Counsel who would assign them various assistants who were to prepare summaries, noting specially those from persons or organizations having special expertise.  The summaries of the blog comments would be posted on a publically accessible website along with the full text of each of the longer submissions.

After the comment period, the summaries would be circulated to a committee of agency staff.  The committee could call for the original of anything submitted to the GC.  It would deliberate and recommend to the Administrator whether rules should be adopted and, if so, proposed language.  Staff comments and expertise could be considered.  The Administrator would make a recommendation to the Secretary of Transportation who would have final authority.  (This procedure was in fact followed.)

The notice stated that: 

The subject is possible regulation of the development, testing, and experimental deployment of vehicles with level 3 – 5 automated driving systems: 

level 3, those for which a driver is necessary but only to be able to take control of the vehicle when notified of a condition requiring it, 
level 4, those capable of performing all driving functions without a human driver under certain conditions but which may have a driver with the option to take control, and 
level 5, those capable of performing all driving functions under all conditions without a human driver.   

The issues are whether protection of the public against unreasonable risk of crashes requires regulation of the development and deployment of such automated driving systems, and if so, in what way.

The “votes” and brief comments were 4-1 against any new regulation.  The majority’s themes were mobility for the elderly and disabled, ultimately increased safety, reduced traffic congestion, and reduced cost of all transported goods.  The minority included fear of lost employment and fear that unregulated designers and manufacturers would discount safety yet build up such investment and demand that later regulation would be difficult.

The major submissions against regulation were from designers & manufacturers, research institutes and universities, the AARP, various disabilities rights organizations, several major auto insurance carriers, and major construction companies with an interest in retrofitting highways.   The principal arguments were that regulation would slow research and innovation, delaying improvements in safety (90% of accidents were now attributable to driver error) delaying significant economic benefits from reduced labor costs in the transport industries, and prolonging the mobility burdens of the elderly and disabled.  

The supporters of regulation included the teamsters and similar unions, organizations of taxi drivers, Uber, Lyft, owners of existing truck fleets, the American Automobile Association, and numerous consumer protection and traffic safety organizations.  Safety concerns were cited— mostly non-specific doubts about the technology, but some mentioned risk of driver inattention.   The weight of opposition was that the current pace of development threatened dramatic economic disruption with consequent loss of capital investments (primarily of existing vehicle fleets), massive unemployment, and severe recession.  This was suppported by opinion and economic modeling projections from distinguished academic experts.   

All of these concerns were included in the summaries of public comment given to the staff committee along with fairly detailed descriptions of all current experimental designs and any tests on public streets or highways.  A separate analysis of each of the six fatal accidents up to the close of the comment period was prepared by staff and supplied to the committee.  

The committee summarized the state of current technology and the arguments and recommended to the Administrator that no regulations be adopted except one mandating semi-annual reports of the nature and results of any experimentation with level 3 -5 ADS vehicles on public streets or highways. 

The Administrator agreed and made the same recommendation to the Secretary of Transportation.

The Secretary directed the General Counsel to prepare two rules in addition to the reporting requirement (about which there is no controversy) all of which he adopted.

“Effective immediately on publication, no level 3 ADS vehicle nor any level 4 where driver control is under any conditions necessary may be deployed on a public street or highway unless equipped with a means of promptly detecting a driver asleep or falling asleep and immediately triggering an audible alarm and either a vibrating or light flashing signal, both sufficient to awaken a normal sober driver.  Immediate effect is appropriate as drivers in level 3-5 vehicles are at increased risk of falling asleep and crashing—two of the six known fatalities to date were caused this way.”

“Effective 31 days from publication, no vehicle designed to achieve ADS level 4 or 5 may be constructed or tested in any way unless pursuant to an exception to this rule granted on application by the designer or manufacturer.  Exceptions will only be granted for five or fewer prototypes of any class of vehicle and only if (subject to over-ride by the Secretary of Transportation):

a. the specifications of the intended design (including software) and the experimental protocol are fully disclosed to the satisfaction of the Assistant Administrator for Research;

b. the Assistant Administrator is satisfied that the intended design incorporates known or experimental devices or systems likely to make such a vehicle less likely to crash than a driver-operated vehicle compliant with all then-effective NHTSA safety requirements; and

c. the Assistant Administrator is satisfied that successful designs will not be so close to mass production and marketability as to create an appreciable risk of rapid disruption of employment or investment in the transportation industries.  

Applicants for an exception may join a request for confidentiality of identified trade secrets using the established agency procedure.

The purpose of this rule is to slow and somewhat redirect the pace of experimentation with ADS vehicles because

	the Agency presently has no comprehensive, reliable information about the design 	and development of ADS vehicles on which it could base decisions about safety 	requirements,  	

	the present lack of monitoring and oversight leaves the Agency with little assurance 	that safety will be given priority in the development of ADS vehicles, and

	the current pace of innovation relating to ADS vehicles poses a significant risk of 	extreme disruption of the transportation industries with potentially grave 	consequences for the national economy, a risk the NHTSA is obliged to avert. 

[bookmark: _GoBack]Several of the major opponents of regulation have commenced a proper action for judicial review by an appropriate U.S. Circuit Court of Appeals.   In addition to the legal arguments raise by the above facts, they have amassed a great deal of evidence from industrial and academic engineers and software experts that there is presently no feasible way of satisfying the specified driver-alert requirement and, that it almost certainly can’t be achieved in less than two years, thus calling an indefinite halt to most current experimentation.  

You are lead counsel for the opponents.  They would like the two rules above to be set aside, but they would also benefit from any significant delay in implementation, so an order vacating he Secretary’s decision and remanding to the agency would be a major gain.  

Please outline and explain any plausible arguments you might have to achieve either goal and their legal basis.  

Essay 2 (up to 20 minutes)

Assume all the facts from Essay 1.  In addition, assume that shortly before the notice of proposed rule-making was published the Secretary of Transportation went on a speaking tour addressing the Teamsters and other professional drivers’ unions or associations including the taxi drivers of several big cities.  At each event the Secretary’s speech included these lines:

“The robots will not replace you.  We are going to make sure that what happened to the coal miners and the steelworkers will never happen to you.”

Assume also that news coverage of several of these events includes quotations from union and associational officers stating that that on the day of the speech they had private meetings with the Secretary to explain the serious threat that autonomous vehicles posed to their members and industry.  

Further assume that during the comment period, the President answered a question at a press conference with the statement “We aren’t ready for robot-trucks.  Things need to slow down so we don’t end up with chaos in the transport industries.”

If properly and timely raised by the opponents, could these facts make a difference in the outcome in the Circuit Court of Appeals, and if so, why and how?

Essay 3 (up to 20 minutes)

Now suppose that instead of adopting the controversial rules in Essay 1 above, the Secretary of Transportation took the recommendation of the staff and Administrator.  The Secretary did not adopt any of the three suggested rules and published in the Federal Register a statement the any agency guidance regarding Level 3-5 ADS vehicles would remain advisory and compliance entirely voluntary. 

 A group called the National Committee for Pedestrian Safety properly filed a petition asking for adoption of the rules set out in Essay 1.  The petition was denied by the Secretary with this explanation:

“We are convinced that in the long run vehicular and traffic safety will sooner and more effectively be improved by a sustained period of unfettered experimentation by private businesses and academic institutions.” 

The Committee is seeking judicial review of the denial of their petition on the ground that the failure to regulate is contrary to the intent of Congress and the mission of the agency.  
They allege that failure to regulate threatens the safety of their member-pedestrians.  While they were not members, at least two of the recent fatalities have been pedestrians killed when ADS vehicle drivers fell asleep.  

Does the Committee have standing?  Why or why not?

Essay 4 (up to 40 minutes)

This case involves formal adjudication by the Federal Trade Commission on the record after a hearing in accord with APA § 554 and related sections.  The basic consumer protection statute enforced by the Commission is Section 5(a) of the FTC Act, which provides that "unfair or deceptive acts or practices in or affecting commerce ... are ... declared unlawful." Under Section 5(b) of the FTC Act, the Commission may challenge "unfair or deceptive act[s] or practice[s]" through maintenance of an administrative adjudication. When there is "reason to believe" that a law violation has occurred, the Commission may issue a complaint setting forth its charges. If the respondent contests the charges, there will be a hearing on the record.  Usually an ALJ presides over the hearing, but in some cases, especially those involving business practices not previously addressed, the Commission may assign one of its members to preside.  In either case the presiding officer issues an initial decision which will become final unless the respondent or the agency prosecutor (“Complaint Counsel”) appeals to the full Commission.
 
Upon appeal of an initial decision, the Commission receives briefs, holds oral argument, and thereafter issues its own final decision and order.

Recently one of the Commissioners, Ernest Dogood, became interested in the “debt sale” industry.  When a consumer falls in arrears on paying a debt, first-party creditors frequently charge off the debt (that is, account for the debt as being unrecoverable) and sell the rights to the delinquent debt to debt buyers who specialize in the collection of delinquent debts.  Those debts are “bundled” into portfolios, which are purchased by debt buyers through a bidding process, usually at a steep discount from the face value of the debts.  When ordinary collection efforts fail or seem futile, the assignee debt buyers often file lawsuits against the alleged debtor.  Investigative journalists have been writing about abusive practices in the industry.  Commissioner Dogood persuaded the Commission to direct their Bureau of Consumer Protection to prepare a research report on the practices of the industry.  

The Bureau reported that debt buyers rarely acquired any documentation of the original credit agreements or the records of payment and default.  The report quoted  Improving Relief from Abusive Debt Collection Practices, 127 Harv.L.Rev. 1447 (2014):

[bookmark: co_pp_sp_7902_579_1]Empirical evidence shows that many debt buyers using a high volume of lawsuits as a component of their recovery strategy rely heavily on the assumption that consumers often fail to show up to contest the case; this assumption is largely valid. There may be several reasons for such a failure to respond. Some of these reasons may themselves be related to FDCPA violations, including defective notice, or may stem from a (mistaken) consumer belief that no response is required if the debt being sued upon is not actually hers. Most simply, many consumers may not respond due to a misunderstanding of the legal procedures required to avoid default. In addition, some debt collectors rely on the assumption of default to pursue what has been called a “scattershot” approach, whereby they file many lawsuits with the hope of securing default judgments, but without the intent to actually litigate them should the opposing parties respond. 

Upon reading the report, Commissioner Dogood told the staff to find a large debt-buying firm that was reputed to engage in a range of questionable practices so they could file a complaint.  The staff selected Rattlesnake Recovery Company.  Rattlesnake voluntarily responded to an extensive Civil Investigative Demand, turning over, among other things, the records of any portfolio debt on which they had initiated judicial collection actions within the past five year.  The head of the Consumer Protection Bureau told Commissioner Dogood they had found a good exemplar of several common bad practices.  Dogood urged him to make the necessary “reason to believe” finding and file a complaint.  All the statutory formalities were observed.  The complaint alleged as facts that

1.  Over 98% of Rattlesnake’s suits ended with a default judgment.
2.  In the majority of cases Rattlesnake filed without sufficient documentation to make a prima facie case with admissible evidence. 
3.  In cases for which there was sufficient documentation of a debt, over half were plainly barred by the relevant statute of limitations. 
4.  Rattlesnake regularly filed far more cases than in which their in-house and retained attorneys could do more than enter an appearance and move for default. 
5.  Defendant debtors often suffered crushing judgments for principal, interest, and attorney fees simply through ignorance of their legal rights.  

Shortly after the complaint was filed Commissioner Dogood had dinner with an old, close friend and former law school classmate.  This friend was principal attorney for a public interest law firm dedicated to consumer protection. He congratulated Dogood on commencing the action and said Rattlesnake was one of the worst. 

On the basis of his recent interest in the industry, Commissioner Dogood persuaded the Commission to assign him as Presiding Officer for the initial hearing.  

Rattlesnake admitted #1, but said this was because most of the debtors know they had no defense.  They presented no evidence to show this actually accounted for any portion of the defaults.  It admitted #2 but said it had a right to sue on probable cause and seek documentation from the defendant in discovery. It admitted #3 but Rattlesnake argued that SOL was an affirmative defense requiring appearance, assertion, and proof by the defendant. It also admitted #4 but said it was justified given the default rate.  Finally it said #5 might be true, but that was the fault of our educational and legal systems.  

In the initial decision, the Presiding Commissioner found all the factual allegations true.  
His legal conclusions were (1) that it was an unfair practice to file suit without evidence to make a prima facie case knowing that discovery was not an honest expectation given the default rate, (2) that it was a deceptive practice to file a collection action with knowledge that it would be barred by the statute of limitations, and (3)  that filing in excess of sufficient resources to actually litigate showed that Rattlesnake was dishonestly counting on defendants’ lack of resources and knowledge of their rights.  

The decision ordered Rattlesnake (1) to file no collection suits on consumer debt without evidence a reasonable attorney would consider sufficient to meet the burden of production, (2) to file no such suits when its records indicated the claim was likely to be time-barred, and (3) when it did file suit, to deliver to the defendant  a warning that failure to answer would result in a judgment for the plaintiff and a summary of the defendant’s rights including the right to appear, to require the plaintiff to prove the debt, and to contest the suit as barred by the statute of limitations. 

Shortly thereafter Rattlesnake Recovery discovered Dogood’s involvement in the investigation and prosecution and his dinner discussion with the consumer advocate.  Rattlesnake appealed to the Commission based on its arguments in the original hearing and on the basis of Dogood’s bias and extrajudicial actions.  

With Dogood recused, the remaining Commissioners voted 4-0 to affirm, saying that the questionable communications were moot because on the admitted facts an impartial presiding officer would have made the same findings and conclusions.

You are preparing Rattlesnake’s appeal to the Circuit Court of Appeals.  What plausible arguments can you make for setting aside the decision and order, and what counter arguments do you foresee.

Essay 5 (up to 40 minutes)

A state legislature has adopted what is commonly called a red-flag statute.  The lawmakers were concerned about mass shootings and other homicides often committed by individuals who were known to have professed a willingness to violently express political, ideological, or racial beliefs or to have an unjustified fear, anger, or sense of grievance likely to be violently acted upon.  Under that statute—

Any person may report to any local or state law enforcement agency or to any member of the state bar that they have reason to believe that a particular person or persons either 

has professed a willingness to violently express political, ideological, or racial beliefs, or 

has expressed exaggerated or unjustified fear, anger, or sense of grievance likely to be violently acted upon

and that the reporting person believes that there is a significant risk such person may soon engage in illegal violence.

If the reporting person states the reasons for such belief in a sworn affidavit, the law enforcement agency or member of the bar shall promptly file with the court having jurisdiction over domestic violence and involuntary civil commitment orders the affidavit, a sworn statement of any other facts which may bear on the likelihood the reported person or persons presents an appreciable threat to others in the near term, and a recommendation whether a firearms impoundment order should be issued.  The court may act on the basis of these written submissions without being bound by the rules of evidence.  If the court believes the reported person or persons present an appreciable threat of violence to others in the near term it shall issue a firearms impoundment order.  

The order shall be served ex parte.  The order requires the reported person or persons to deliver to the local law enforcement agency all firearms they own, posses, or have control over.  The agency may also search the residence, vehicles, and workplace of the reported person or persons to discover any firearms not delivered.  Concealment of any firearms subject to the order is a felony.  The agency shall maintain custody of the firearms for forty days unless the order is earlier terminated or renewed by the issuing court on the basis of new affidavits.  

Anyone subject to such an order may, by motion in the issuing court, seek termination of the order.  In that case, the court shall hold a hearing within ten days at which anyone subject to the order may challenge the original finding with affidavits and witness testimony.  The court’s original order and its decision whether or not to terminate if so moved are final and not subject to appeal.  

Simon Grundy was served with an impoundment order based on a report by his parents supported by screen captures of his postings on social media.  He moved for termination on the basis that the statutory scheme is facially unconstitutional.  He lost.  He is now seeking an injunction against enforcement from the local U.S. district court as part of a 42 USC 1983 suit.  

The court has divided the issues, deferring Grundy’s First, Second, and Fourth amendment challenges for later action if it becomes necessary.  The sole issue presently before the court is whether the statute violates procedural due process.  You are the Assistant Attorney General defending the statute.  Outline and explain your argument that it does not violate the right to procedural due process. 

End of Examination
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