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Answer-to-Question-_1

Eirst, your photograph is sufficientlyriginal to be copyrightable. Courts require a
modicumof originality. They consider three facets of fifteto (Mannion). Composition
no originality because you did not stage it. Renditiariginality because the angle,
contrasts, and lighting are all your work. Timirgiginal because you got it at that
moment. The photo was also @pression, not an idea. The photo was so¢ne-a-faire
for surprised politicians (or surprised Hillary)dagise creativity comes out in rendition

and timing clearly.

Second, you owned the copyright, as you are a freeland&r took the photosble

author ship). Buying copies does not give customers copyrigiriership

The posterseproduce your pictures (courts would likely not calldéerivative).
The poster is a tangible cagyo direct evidence of copying noraccess(as only five
copies sold to unknowns), nor do there seem tapea@mmon errors (this is a photo),
but there is definitelgtriking similarity--it is obvious. Tom probably lacks evidence of

independent creation. You could then win improper appropriatibgp demonstrating

literal fragmented copying -- there are portions of the borders afryghotograph he did
not take (though some courts might consider tlisecenough tdirect reproduction).
You probably win because he likely ripped off yamage and just changed the color

scheme and added the word STOP at bottom (andgddim material makes no
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difference)--and adding the Hope portions migtdlitee a copyright infringement (so
courts might look unfavorably on that; or discoiirior substantial similarity--see
analysis below on that). But if not, you would windersubstantial similarity, probably

at summary judgment (though that's harder in CABpse extrinsic-intrinsic test requires
you convince a jury). Courts use a variety of teghes to adjudicate substantial
similarity, this is an easier case than Steinbdngre there was only mere resemblance,
not ripping na underlying photo. (All this is mdabbugh if he is not the one actually

making the posters: from what you said, all we kn®that he owns the website.)

He isdistributing copies. He could only get around this if, it tutreut that he was

not actually making the posters but was purchasiag from somebody els&r(st sale).

Public display: he must display image on website becuase it shipws Google;

which is a publidisplay(Perfect 10), and no 110 exceptions apply.

Secondary liability is unlikely. The primary infringememement, absent other

evidence you know of concerning primary infringemevould be a public display
violation against people who hold signs at ralligsis probably falls under a 110
noncommerciaexception though, andair use as courts tend to protect as transformative
(and therefore fair use) acts with public beneéts] holding signs at a political rally
seems like they should count under this becaus@adtitical speech (it's also
noncommercial--and those are the most importanofglc If you get past that issue (or
find a different violation), you would have a stgosecondary claim against Tom. There

is likely no_contributory infringemerdlaim because, though he probakipws people
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have them at rallies, and he gives them the towiftonge with (material contribution),
people could keep signs in privacy of their own eg@OSNU) . But you probably could
show he was inducingeople to violate your copyright, as he is propdatgeting people
who intend to display this publicly and wantingrthéo do it--but you need more facts in

discovery to support this

Moral rights: You could, but robably do not want, seek an infion to have
the imageattributed to you (VARA as you made only 5 copies. More useful, would be
anintegrity claim for intentionally distorting your work. Wiimyg this might be tricky
though, because you would need to show some suilastagrm to your reputation. If you
took either route, that would be another hook tioegeublic display violation (Buchel).
Massachusetts which has some strong stat@tatections for artist's moral rights, but

we need more info on MA law and whether VARA preésnp

Fourth, fair use. The_purpose/natuia the use probably cuts in his favor. There is
no commercial benefit to Tom it seems. Plus, this photo see¢rassformative: he is using
a picture of Hillary to portray her in a bad lighith a political message. The connection
to political speech would probably lead courtsaasider this public benefit, which they
tend to consider transformative (e.g.Author’s Guiltinot though, they would find you
hadthe same purpose--to portray Hillary irreverently. How this factgoes depends on
which approach courts take. As for your photo’srabger it was somewhat factual
(portraying an actual person), but had elementsedtivity, and was published. | think
this leans slightly for fair use. He took a largetmn of the photo and its the heart

(H&R), so the third factor goes against fair usauith, there are limited potential
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marketsfor licensing the use of your photo, but thosekats don’t really exist (you
don’t sell license them), so this doesn’t help yaouch. Overall, it turns on the which
approach the court takes to transofmrativity. Emalysis controls for all of your claims,

which all turn on his illicitly taking/altering thehoto.

Fifth, you should probably request statutory damageaspesbably will not get an

injunction.

Absent a VARAInjunction mentioned above, you probably could giettan

injunction, despite damages being inadeguateomepnsate you (as explained below),

because of the trickiness of the fair use issu&jmgat hard to demonstrate you are

likely to succeed on the meriSalinger). Plus, the fact that you would be silegc

political speech implicates public interegfainst you (see Salinger discussion of First
Amdt).

Request eithestatutory damages (though you only can if you registered) or
damages + non-duplciative profits, whichever is greater--probably tfemer. This
probably was willful-so you can get between 750-150,000 (he only tadlane of your
works, and the award is per work). If it was innaa€s 200-30,000). It’'ll probably go to
jury, as either party can request that, and theuatnis up to their discretion. If you go
for thelatter, you probably won’t be able to recover much. Thenmo evidence this
harmed your reputation (he doesn’t attribte itaa)yor deprived you of profits (you
don't license these images, so at most you colddaaghe $300 you charge everyone

else); and he doesn’t seem to profit from thisezith
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It's within court’s discretion to awarcbsts, but | suspect they would because of the
low expected recovery -- plus, judges probably tike Trump supporters. You might
also be able to hope foees for the same reason: it’s in the discretion, betyttend to
award if they think damages might otherwise be lovais might prompt Tom teettle
(unless Trump pays his legal fees); and giventibasn't profiting from this, he might be
unable to pay much in damages, so you might betalitace him to agree to stop doing

this.
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Answer-to-Question-_2

The musical was expressive, original, and therefopyrightable. Ann and Bill
seem to have beganint authors--they worked together, have written these piecdke
past togehter, and both intended for their efftotrerge into a completed project with
them equally resopnsible. This was likely nW&H for the school/town even though
they were employees of the school, they acted pighmautside their scope of
employment: they worked at home, this was not tneaf work they were employed to
do (they were meployed to teach, not write indepetigl), and though they wanted to
help the school by charging more money, that seéemancillary to fall under traditional
agency law’s interpretation of scope of employm@&htat they want to donate money
they earn to the school is their own business. Bheyldn’t be punisehd for their
generosity in that, or failing to seek license frem the schools. So they probably can

bring suit.

Primary claim against Kathy:

This is tricky, because it's space-shifting (Dighjugh to a different person while
she watches, contra Dish. Getting her for publidgsmance is probably impossible, as
she set upt he connection to stream onlyetloex-husband and not made available to the
general public (unlike Aereo). Perhaps the techmolequires the making of copies in

order to stream, but there is probably no repradagiroblem beacuse brief copying in
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the context of streaming is not fixed enough tolifjuas a copy (Cablevision). Nor
would a court find the addition of comments app&aat the bottom of Larry’s screen to
count as making his streamed version a derivatim&kwf making the copy isn’'t an

iIssue, they won't penalize her for adding her owtical commentary.

A distribution claim might be possible. This is possible for mlisttion of
electronic copies (Tasini). Arguably streaming pycn real-time is not distribution of a
tangible copy--as there woudl be no copy if Lang wbt press record. But for something
to be fixed, it only needs to be tangible enougtt thcould be recorded, so a court could

find this was distribution. Courts might differ.

She probably could not raise a fair use defensmsigis by just adding the
comments. Purpose/nature of the use: she’s neinsiing in order to send the copies; the
copies just appeara t the bottom of the screers, Ble issue here is not the comments,
it's the copying, and the purpose/nature of thewas® to send along a version to Larry
who could watch it. And even if not, a tiny numlo¢éichanges to an otherwise perfect
copy that barely affects it is not transformati@afiou--for the few claims remanded).
That it is not commercial probably matters litfldie second factor cuts in favor of fair
use: the play seems to have been unpublished aedyicreative. The third factor cuts
against fair use: she copied the entire thing hadeart of it. The fourth factor likely
favors fair use because her streaming is not uotterg any market. However, that this
was a dramatically successful play that got afetadional attention: perhaps allowing
people to stream these performances will undehsuability to license off streaming, or

cut-off the national audience. After all, A and 8vie succeeded on Broadway before.
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But this all seeems speculative as of yet, farsfgeculative to count for enough here. So

overall, the factors caution against fair use.

Granted, Harpers&Row said that courts should camsitdstom when adjudicating
fair use, and parents often record (or maybe streahool performances. That said,
usually that's for smaller children than high sclsoavhich often sell authorized copies

and ask people not to record. So probably no fer u

Primary claim against Larry:
Recording is illicit reproduction, but this is arfase because it is time-shifting
alone (Sony). Ditto with copying to laptop. Watafiprivately is nopublic

performance, but cafe may be sufficiently publiotiiers present (unclear).
Kathy cannot be sued for the secondary claim because the primary claim against
Larry does not stand because his use is fair ugn E not, no contributory because

lacked knowledge. No vicarious because she didmitrol him.

No contributory against Apple because iPhone is COSNU (which also likely

means there is no vicarious infringement)

Apple induced Kathyecause it encouraged people to record theirremisl

performances and its ads use of that enocuragesaented to target parents who want to
record their children. Apple could resopnd thatrthd was targeting a more narrow

group of people who watch pre-k children--casesreites generally beleived that
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recording is ok, as evidenced by the young childhenadvertisement. That argument
probably will not work though, as they posted KadHgtter as example of what they
were advertising. Courts might also weigh againgpla the fact that L/K got the idea

from APple ad (illustrating clear causation).

A fair use defense based solely on the first tamséative issue (arguing that there
was a real public benefit from developing streamaahnology) would not succeed
because the issue was encouraging infringing usg¢she tech development, so that
argument would fail. DMCA probably does not apppécause APple isn’t managing the

network Kathy streamed over and thus isn’'t a serpiovider.

Remedies:

Kathy already infringed (so no equitable relief gibke); and no injunctiona gainst
Apple to change the ad/technology: there is nonealaf hardship against you as of yet;
and high enough damages could get Apple to chdrggeethnology; and damages from
Apple seem like they woudl be sufficient to com@as/ou and deter further abuse.
Those factors probably preclude equitable religblie interest in new tech development

weighs against an injunction to change technology.

Request eithestatutory damages (though you only can if you registered) or
damagest+non-duplciative profits, whichever is greater--probably tfa@mer. This
probably was willfulon both Apple and Kathy’s part--so you can geween 750-
150,000 (if it was innocent it's 200-30,000). Igdtobably go to jury, which has

discretion. If you go for th&atter, you probably won't be able to recover much from
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Kathy: there was no profit; at most you could dpet tost of a ticket Larry might
otherwise have bought (but likely would not haveclear that he woudl have traveled
for the perforamcne, no matter how good his soatégomacne). Getting profits from
Apple is more likely, as theiri ads likely helpas| but you would need to find evidence

of this; with unclear matters getting resolved aurfavor.

It's within court’s discretion to awarcbsts, but they likely would because of the
low expected recovery. You might also be able foehiorfees for the same reason: it's
in the court’s discretion, but they tend to awdrthey think damages might otherwise be
too low to adequately deter or compensate. Judgesdvibe especially likely to award
this against Apple, for fear that ohter peoplewaiag this streaming technology for
similar illicit purposes so as to discourage appien such inducment again. This will

likely cause Appple to settle and change its adisku



