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Answer-to-Question-_1

(@) If Doisneau brings an infringement suit agaRetl Envelope ("RE"), she will
likely prevail. "The Kiss by thélotel de Ville" is a expressive work of art that is covered
by the subject matter of copyright and is suffithgcreative in composition, rendition,
and timing to meet Feistminimal standard (Oscar Wilde case). Althoughitlea of "a
kiss" is uncopyrightable and is indeed a populaper this precisexpression of the idea

is protectable.

Likely Annette Doisneau owns the copyright in therkvas her father's heir. Her
father was likely the sole author of the photograpt he explicitly retained the
copyright in the photo frorhife (unnecessary because a photograph does notttathme
of the 9 categories of independent contractor Wit was Doisneau an employee of
Life). The only question is if Doisneau correctly reeeivthe copyright in the photo, as it
was created under the previous Copyright regimeaBse she is still licensing the photo
commercially, it is safe to assume her continuedayghip and proper
registration/deposit.

The photo by RE violates Doisneau's exclusive raflthodification/derivative
work (106(2)). She could prove copying either tlglo@ccess and probative similarity
(Bolton), or striking similarity. The original image is $amous that access is a given,
and the photo is so similar as to pass "strikinglarity,” which would of course also
pass "probative similarity." Doisneau would thenédnéo prove improper appropriation
via substantial similarity of the protectable featiof her father's image. The "total

concept and feel" (Columbia Pictuyex the two photographs, despite the color and

slight differences, is of the same work. Any ordynabserver would immediately spot
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the overwhelming similarities of the shots (anglese, background/foreground). As
Robert Doisneau is dead, there are no moral rights.

If RE was not the entity to take the infringing pdat could still be contributorily
liable for printing/distributing the image with ksmtedge of its nature, and vicariously
liable for financially benefiting from the imagehweh they had a right to control (Cherry
Auction).

RE's only hope, then, would be an affirmative dséert could plead independent
creation, but the widespread use of the originalgenmakes this unlikely. None of the
specific defenses seem to apply here, which leanlysfair use. To apply the factors:

1) The nature and purpose, the most important fgeist-Sony of the second image is
clearly not transformative. The image adds littiéhte original and does not comment on
or criticize Doisneau's (Campbkllt is also a commercial use as an advertisenidrs.
factor weighs against fair use.

2) The nature of Doisneau's image was expressmnkthas closer to the heart of
copyright's intended protection. The image wasiphbt, but this factor still probably
weighs slightly against fair use.

3) RE took the entire "heart" of the original (Har@Row). It is difficult to weigh

quantity, but this factor also weighs against.

4) The impact on the market for the original isited as the RE image is not meant as art
and, like the imitators of Ansel Adams, is not asdy This factor is neutral.

Therefore, weighing the four factors in light ofogoight's purpose to protect
works to spur the continued creation of works #dd to society's benefit, no fair use

defense.
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(b) No matter the "author,” Parker's sculpture ddag copyrightable. The only issue
would be if Parker's derivative work infringed thigginal piece. But because the original
Rodin sculpture is out of copyright (1882), it thhess no remaining economic rights and
as the artist is dead, there are no moral rigtieeiEven if this were not the case,
Parker's work might plausibly be a fair use, asdt@e of "art intervention” by definition
is intended to comment on the original (Green )y arguably "transforms" it in the

same way as the "appropriation art" that courtehaheld before (see, Carjdianch).

Otherwise, the sculpture falls under the subjedtenaf copyright and although intended
to be transitory, undoubtedly there are severatgshdocumenting its existence and
fulfilling a fixation requirement. The sculpturegssfficiently original because it is
minimally creative and independently created (fFeisthough the idea of lovers tied
together is too general (Nichdlshis particular expression should qualify forso
protection. Under the current (1976) copyright megj no further action is necessary for
protection.

As towho exactly could claim the copyright, it is likely lgrParker, as neither
intended to be joint authors. The question turng/bather or not Parker's sculpture was
a WFH: if yes, AU owns it, if no, Parker dows. Téere only two ways for this to be the
case: if Parker was an employee working withindgb@pe of her employment or if she
was an independent contractor working within on8 efatutory categories, with a signed
agreement calling the relationship a work-for-hirke latter option is impossible, as
sculpture is not one of the statutory categorié® femaining option is thus whether
Parker was an employee (CCIN&hd whether she created the work within the sodpe
her employment_(Avtgc Both questions require more information, as botfst be true

for Al to own the copyright. It is clear that crigegt "art intervention” work as an artist in
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residence is the type of work Parker was authoriaetb, and it seems clear that she was
probably motivated at least in part to serve hepleger, but we need information as to
whether the work occurred substantially within tinee and space requirements normal
to Al employees. But she would need to be an eng@oyhere are several factors that
help us discern Parker's status, including who Isegbthe tools; if Al was free to assign
(more) work; who decided where, when, and how Raskeked; if Parker could hire
assistants; the tax status of Parker to the museomptoyee benefits; and control. The
only information we have is that Parker seems tetmeen paid a lump sum of $100,000
and only spent 50% of her time as Al's "artistasidence." The prompt also implies that
the work was Parker's idea (the Al "permitted Pajkend Parker agreed only to
"explor[e] the aesthetic and social dimension¥hése factors lean away from employee

status, but the others could compensate were Wwave more information.

(c) Johnson has likely infringed Sec.106(1), 106850 106A(a) by reproducing Parker's
sculpture on film. The change of medium does notgmt Johnson (Gayloyd

Johnson's photograph is a "verbatim" reproductidPavker's sculpture which he
admits to taking. Thus he "copied" the work. Thexest probably several fixed copies of
the image on Johnson's harddrive and on the Gasaefserver. The photograph is an
improper appropriation because of its compreherigeml copying of the original
sculpture--Johnson changed only the medium of ptasen. He has thus violated
106(1).

He has also violated the right of display. 106@&)ddisplaying/showing a
copyrighted work to the public. Hosting an imagdérenthat is most likely searchable

and "open to the public at large" violates thihtig he fact that potentially no one other
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than Parker has seen the image is of no accoumplysdisplaying the image where the
public could see it is enough.

Finally, Johnson has violated Parker's 106A(a)traflattribution. Sculptural
works fall under VARA (fine art, in single copy faruseum exhibition), which entitles
Parker to certain moral rights, including attrilouti By refusing to acknowledge Parker's
authorship, Johnson violates this right. Althoulgh US does not cover the right of
withdrawal, Parker could also potentially arguaaation of her VARA right of
integrity--that the photographic representatiomef supposedly-ephemeral sculpture has
destroyed/damaged the work to the detriment of&arkonor/reputation--but the case is
weaker there.

Johnson does not qualify for a Sec.110 exceptmhjsonly hope is fair use. To
go through the factors again:

1) The character and purpose of Johnson's photogsageemingly non-transformative
and intended to be commercial (despite his ingtititactually sell the image). The
image offers no commentary or criticism (nor doegphesent the image as
"newsworthy," but compare with the "Miss PuertodRicase study) on the original
work, nor does it add anything. The only originahtribution Johnson could claim
would be originality of rendition: he decided t&eahe photo at the angle and time that
he did. This is likely not enough for fair use.

2) The nature of Parker's sculpture is expressind,thus more amenable to protection
than a factual work. The work was quasi-publistzexit was open to the public, but only
in a limited way (Sallinggr This factor leans against fair use, then.

3) Johnson has taken a photograph of the entitptsce, more or less supplanting the

original. Although one angle does not showcaseetitige work, he has taken the "heart"
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of the piece. This factor weighs against fair use.

4) The impact on a market is difficult to disceerédy as Parker's art is not intended to last
beyond its original exhibition. There is thus nalrémarket” harm for the sculpture, but
there is potentially harm to a derivative markelicdnsed images, should Parker change
her philosophy on art. This factor is thus neutral.

Additionally, although "bad faith" is not suppodedmpact a fair use analysis, cases like
Harper&Rowillustrate the judicial and jury disdain of "badyg uses, further limiting

Johnson's claim (in practice).

(d) Parker and/or the Art Institute have severaledies in theory but few in practice
available to them.

The first type would be monetary damages. Withimages, a plaintiff may
request actual damages and/or defendant's preditto g as there is no overlap, and thus
double recovery). Although such estimates needagterfectly precise, the plaintiffs
here would have a hard time quantifying and justdya monetary amount by which they
were hurt: since Parker refuses to sell or everniggnaph her works, there is almost no
conceivable market for products. It is possibldé Barker's reputation has been injured,
but this is unlikely, as her policy on no permarehas not been violated of her own
accord. Similarly, Johnson has made no direct {srof his allegedly-infringing image.
The only opportunity here would be with the podgipof indirect/incidental profits
(Kismetcase) if Johnson's hosting of the Parker sculptoage increased traffic on his
Greenframe profile and boosted sales of other iswdg®m these profits would be
deducted reasonable costs Johnson incurred, suadstisg fees or equipment expenses,

so there is probably little true recourse here.
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A second type of potential damages are statutdrgsé@ are only available to
works that have been registered before the allegadgement, which is an open
guestion here. It is unlikely, though, given Parkartistic philosophy, that she would
have properly registered and deposited her ephémerk. The same registration
problem would dog a request for fees. So the oafsible money available would be to
ask for costs in the event that Parker/The Artitiungt won their case, but even that is at
the discretion of the court. If, however, Pardlaf register her work, she could elect to
pursue statutory damages within the range of $70ER0 per work. If the court were to
find Johnson's conduct "willful” (i.e. "knowing'\hich it might based on his illicit use
of a photograph despite the museum's signs toathieazy, the statutory range could
increase to $150,000. If, however, his wholesat#adation of copyright ownership on
Greenframe suggests to the court that Johnsonttralyght he was innocent, the
minimum penalty would decline to $200/work. Thisisvide range of possibilities with
little reassurance of recovery.

It is more likely that the artist would wish to gue an injunction. At the outset,
Parker would ask for a temporary injunction, plegdrreparable harm if the image
continues to be accessible. A prima facie casafohgement used to imply such harm,
but recently courts have shifted further from sammiematic injunctions. Still, since she
has a pretty good chance at succeeding on thesnhased on the above analysis, and
because the balance of equity does not burden dolmsch, Parker may get her
temporary injunction. If she or Al wishes to purgupermanent injunction, they will
have to meet the eBayandards and additionally prove that their haannmot be fixed
with monetary damages, the balance of the equdigstheir favor, and that granting the

injunction would not harm society. This is a classe, but the above discussion of
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monetary damages as well as the artist's establgblecy of transitory art might
persuade a court to grant one.

A further option | would not recommend would beagk the state to bring
criminal charges against Johnson. This is ovebletiause Johnson is not the cause of
major and widespread infringement, nor is the valuleis alleged infringement more

than $1000.

(e) Potential rights against Greenframe partialpehd on whether the site is DMCA
compliant or not. If Greenframe has registeredsagiated DMCA agent, a copyright
policy that users are required to follow, and &éyhguickly remove flagged content, they
probably qualify under Sec.512(c) for safe harltatus from third-party content. If this
is the case, Greenframe would not be treated as¢la¢or or publisher of Johnson's
content and would thus be immune from a suit ingpiigy it along with Johnson. If this
is the case, Parker and/or the Art Institute cais tontact Greenframe's agent and
request a takedown of the image, which is exactigtviParker wanted in the first place.
Without a safe harbor, Greenframe might be fouabld for direct infringement
for publicly displaying an infringing image in coavention of 106(5). They could also
be secondarily liable, assuming the predicate dirdengement of Johnson. The
copyright owner could plead both vicarious lialgil#nd contributory infringement. For
the former, Greenframe's $30 subscription feeyikelrves as enough financial incentive
to qualify the first prong of a vicarious liabilitgst. The question that would remain is
Greenframe's supervisory/control power over thekeon the site. Since they probably
may control the approval of accounts and generabipitor the site, there is a good

argument that this case would come out like Chausgtion. As for contributory
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infringement, Parker or Al would have to prove tGaeenframe had knowledge of, and
directly contributed to the infringement. Knowledgay be actual or implied, but we do
not have enough information to determine if eittvasts. It does seem likely, though,
that they materially contribute to potential infyement through their purchasing and
hosting software, which allow potential violationis106(2) and 106(5). Greenframe
might be able to rebut an accusation of inducingiai infringement, though, with a
COSNU (Sonyor HOSNU (Aimster defense, as many users are undoubtedly lawful.

This would also minimize the likelihood of proviagtual knowledge.



